e Vale
of White Horse Local Plan 2031 Part 2

District Council Publication Version
Representation Form

Ref:

(For official
use only)

Name of the Local Plan to which this representation relates:

Vale of White Horse
Local Plan 2031 Part 2

Please return by 5pm on Wednesday 22 November 2017 to: Planning Policy, Vale of
White Horse District Council, 135 Eastern Avenue, Milton Park, Milton, Abingdon, OX14 4SB

or email planning.policy@whitehorsedc.gov.uk

This form has two parts:
Part A — Personal Details
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Part A

1. Personal Details* 2. Agent’s Details (if applicable)

*If an agent is appointed, please complete only the Title, Name and Organisation
boxes below but complete the full contact details of the agent in 2.

Title | [ wr
First Name ‘ ‘ ‘ Douglas
Last Name | | | Bond

Job Title (where relevant) | l ‘

Organisation representing | Vortal Properties | ‘ Woolf Bond Planning
(where relevant)

Address Line 1 | ClO Agent | [ The mitfords

Address Line 2 | | ‘ Basingstoke Road
Address Line 3 | | ‘ Three Mile Cross

Postal Town | | | Reading

Post Code | | [ Re71AT

Telephone Number | | [ 01189 884923

Email Address | | ‘ d.bond@woolfbond.co.uk

Sharing your details: please see page 3
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Part B — Please use a separate sheet for each representation

Name or organisation:

| 3. To which part of the Local Plan does this representation relate?

Paragraph Policy | 4a, 83, 8b, 132, |Policies Map Abingdon -on -Thames and
15a, 15b Oxford Fringe Sub Area

‘ 4. Do you consider the Local Plan is: (Please tick as appropriate)

4. (1) Legally compliant Yes No v
v
4. (2) Sound Yes No
4. (3) Compiles with the Duty to Cooperate Yes v
No

5. Please provide details of why you consider the Local Plan is not legally compliant
or is unsound or fails to comply with the Duty to Cooperate. Please be as precise as
possible.

If you wish to support the legal compliance or soundness of the Local Plan or its
compliance with the Duty to Cooperate, please also use this box to set out your
comments.

See accompanying Supporting Representation Letter

(Continue on page 4 /expand box if necessary)

6. Please set out what modification(s) you consider necessary to make the Local
Plan legally compliant or sound, having regard to the matter you have identified at 5
above. (NB Please note that any non-compliance with the duty to cooperate is
incapable of modification at examination). You will need to say why this modification
will make the Local Plan legally compliant or sound. It will be helpful if you are able
to put forward your suggested revised wording of any policy or text. Please be as
precise as possible.

See accompanying Supporting Representation Letter




| (Continue on page 4 /expand box if necessary) |

Please note your representation should cover succinctly all the information, evidence and
supporting information necessary to support/justify the representation and the suggested
modification, as there will not normally be a subsequent opportunity to make further
representations based on the original representation at publication stage.

After this stage, further submissions will be only at the request of the Inspector,
based on the matters and issues he/she identifies for examination.

7. If your representation is seeking a modification, do you consider it necessary to
participate at the oral part of the examination?

No, | do not wish v Yes, | wish to
to participate at the participate at the
oral examination oral examination

8. If you wish to participate at the oral part of the examination, please outline why
you consider this to be necessary:

To explain further legally compliant and soundness failings of the plan.

Please note the Inspector will determine the most appropriate procedure to hear those who
have indicated that they wish to participate at the oral part of the examination.

Signature: Date: | 20-11.2017

Sharing your personal details

Please be aware that, due to the process of having an Independent Examination, a name
and means of contact is required for your representation to be considered. Respondent
details and representations will be forwarded to the Inspector carrying out the examination of
the Local Plan after the Publicity Period has ended. This data will be managed by a
Programme Officer who acts as the point of contact between the council and the Inspector
and respondents and the Inspector.

Representations cannot be treated as confidential and will be published on our
website alongside your name. If you are responding as an individual rather than a
company or organisation, we will not publish your contact details (email / postal address and
telephone numbers) or signatures online, however the original representations are available
for public viewing at our council office by prior appointment. All representations and related
documents will be held by Vale of White Horse District Council for a period of 6 months after
the Local Plan is adopted.

Would you like to hear from us in the future?

I would like to be kept informed about the progress of the Local Plan

I would like to be added to the database to receive general planning updates v




Please do not contact me again

Further comment: Please use this space to provide further comment on the relevant
guestions in this form. You must state which question your comment relates to.

Alternative formats of this form are available on request. Please contact our
customer service team on 01235 422600 (Text phone users add 18001 before you
dial) or email planning.policy@whitehorsedc.gov.uk
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Please return this form by 5pm on Wednesday 22 November 2017 to: Planning
Policy, Vale of White Horse District Council, 135 Eastern Avenue, Milton Park, Milton,
Abingdon, OX14 4SB or email planning.policy@whitehorsedc.gov.uk
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The Mitfords
Basingstoke Road

Three Mile Cross Tel: 01189 884923 Fax: 01189 888378 Email: office@woolfbond.co.uk
Reading

RG7 |AT

000

Woolf Bond Planning

Chartered Town Planning Consultants

1. Introduction

1.1. These representations set out the issues associated with the Vale of White Horse's
strategy for meeting Oxford’s unmet needs through its Local Plan 2031 Part 2 and
the merits of modifying the plan to remove land west of Lashford Lane, Wootton
(HELAA site reference WOOTO07) from the Green Belt and allocate it for residential

development.

2. Broad Context and Objection

2.1. The Council as part of the Part 1 Local Plan accepted that the Green Belt villages
close to Oxford represented the most sustainable locations for meeting Oxford's
needs. As a result, that plan, through a local Green Belt Review, identified a number
of sites around the villages to be excluded from the Green Belt for potential
residential development. This included, through a minor modification, land west of

Lashford Lane, Wootton.

2.2. The Local Plan Inspector felt the proposed Green Belt amendments were premature
to the Part 2 Local Plan exercise. Nevertheless he did make it clear that the Local
Plan Part 2 exercise could still include Green Belt amendments to meet Oxford’s

unmet needs. Indeed the adopted Local Plan Part 1 noted:

"The Local Green Belt Review undertaken does not preclude, and would
inform any future Green Belt Review, should this be needed, to contribute to
meeting any identified any unmet housing need within the Oxfordshire
housing market area in which, this matter, is addressed by Core policy 2:
Cooperation on unmet housing need for Oxford (chapter 1)."

2.3.  Accordingly the Part 2 Local Plan should have greater regard to that original Green
Belt Review which included, following submissions to the Part 1 examination, the

land west of Lashford Lane, Wootton.

Woolf Bond Planning LLP (trading as Woolf Bond Planning) is a Limited Liability partnership
Registered in England. Registered Office : The Mitfords, Basingstoke Road, Three Mile Cross, Reading RG7 IAT. Partnership Registration No. OC309100



2.4.

2.5.

2.6.

2.7.

2.8.

The Council through the Oxfordshire Growth Board signed memorandum of
cooperation dated 26 September 2016 agreed the apportionment of unmet housing
needs for Oxfordshire which included 2,200 additional homes within the Vale to
meet the city's unmet needs. This is in addition to the residual requirement for the

Abingdon on Thames and Oxford fringe sub area from the Part 1 Local Plan.

These needs are to be met in the period up to 2031. The expectation was that most
of the identified need for Oxford would be met in locations well related sustainably

with Oxford.

Four points arise from this. Firstly, the Publication Version (October 2017) seeks to
meet Oxford’s needs up to 2031 by rely to a large extent on the release and
development of Dalton Barracks. This site was not included in the previous Local
Green Belt Review on the basis that at that time the site was not considered to be
available. The publication of A Better Defence Estate, November 2016, highlights the
release of Dalton barracks as a material change in circumstances. However that
document confirms that the estimated date of disposal is 2029. Clearly it would be
impossible to implement and construct and complete 1,200 dwellings from this date

prior to 2031. The Preferred Options local plan suggests:

"Dialogue between the Defence into the Structure Organisation (DIO) and the
District Council has identified an opportunity to release the site sooner than
2029."

No evidence is produced to substantiate this remark, whilst the ability to deliver all
1,200 dwellings before 2031, the necessary test, suggest that this site would need to
be disposed significantly sooner than 2029. Therefore there remains considerable
doubt as to availability and deliverability of this single site to meet this need by 2031.
It may come forward in the plan period but will not contribute all 1,200 units. Clearly
therefore additional/ replacement sites within the Abingdon on Thames and Oxford
fringe sub area are required. Given the Green Belt constraints, and the remarks in
the Adopted Part 1 Local Plan, this can and should relate to the previously identified

local Green Belt Review sites, including land west of Lashford Lane, Wootton.

Secondly, the Dalton barracks site whilst comprising in part previously developed

land does represent a significant area of open Green Belt land that serves an



2.9.

2.10.

2.11.

2.12.

important function in maintaining separate identity of settlements to the west of
Abingdon and outlying villages, that in a strategic sense, does have an impact on the
settlement pattern and therefore character and setting of Oxford. The Council's
response to this is the criteria within the NPPF regarding Green Belt functions is "to
prevent neighbouring towns merging into one another" The Council say the
reference to "towns" does not relate to “villages” and therefore the proposed
release of land from the Green Belt will not materially impact upon this principal

Green Belt purpose.

Thirdly, the Dalton barracks site is reliant upon new vehicular linkages to the A34, a
dedicated bus lane along the A34 and vehicular linkages to proposed new park and
ride sites (within the Green Belt). These characteristics confirm that the site is not

ideally located or positioned to meet Oxford’s unmet housing needs.

Fourthly, the Council is reliant upon one large single development to meet a
significant proportion of the identified unmet needs of Oxford city. The direction of
travel of planning policy as set out in the recent Housing White Paper includes the
strategy of a wider range of different size of sites to ensure there is a degree of
flexibility in housing provision and therefore greater certainty of meeting
development requirements. The over concentration of meeting over half of the
identified need for Oxford on one site which is shrouded in uncertainty over its
availability, irrespective of lead in times in respect of deliverability casts significant

doubt over this Preferred Option.

It is for these reasons there remains significant merit in the Council returning to the
original local Green Belt Review which identified a number of appropriate sites on
the edge of the "most sustainable villages within the District" to meet these
identified needs. This may be in addition to the Dalton Barracks which may offer a

longer term solution to the District’s housing needs.

The Council have not highlighted any deficiencies with the local Green Belt Review
that would cast doubt on the original acceptance that the land west of Lashford
Lane, Wootton is no longer suitable for release from the Green Belt for residential

development.



2.13.

2.14.

The second principal point relates to the identification of sites East Hanney (80
units), North east of East Hanney (50 units) and east of Kingston Bagpuize with

Southmoor (600).

These locations that are of a significant distance from Oxford and the suggested
reliance upon the services along the A420 are over stated. Whilst beyond the
greenbelt examination of these proposals, as illustrated in the aerial photographs
below highlights the significant environmental impacts that arise from these

proposals, the absence of logical containment to the sites with the resulting

significant impact on the character and appearance of the rural area.

Aerial Image of Proposed Allocation at Aerial Image of Proposed Allocations at
Kingston Bagpuize and Southmoor East Hanney
2.15. Accordingly question marks relate to the suitability of these allocations as well as

2.16.

their ability to meet the unmet needs of Oxford by comparison to better located
sites closer to Oxford, albeit within the Green Belt, but on sites found by the Council

to be acceptable in Green Belt terms.

It is for all these reasons there is nothing in the Local Plan Part 2 that suggests the
site west of Lashford Lane, Wootton is no longer appropriate, moreover the current

allocations have some significant flaws that suggest that an alternative option



2.17.

2.18.

2.19.

3.1.

should be considered and pursued by the council that would better secure the
important needs identified such that there remains significant merit and potential in

the site west of Lashford Lane, Wootton.

Finally the Sustainability Appraisal includes an option (option 3: least reliance on
large sites) which includes 150 dwellings at Wootton which confirms this is the best
option in respect of “homes” and “movement” but worst in respect of “heritage”
and “landscape”. It is not clear how the identified objectives of "heritage" and
"landscape" could, at a more detailed level, be associated with the land west of
Lashford Lane, Wootton. This too reinforces the merits of the site and the case for

its release through the Part 2 Local Plan process.

For these reasons the Local Plan 2031 Part 2 should be modified to reduce the
contribution of the Dalton Barracks site, omit the sites at East Hanney (80 units),
North east of East Hanney (50 units) and east of Kingston Bagpuize with Southmoor
and conclude that replacement or additional allocations that reflect the sites,
including land west of Lashford Lane, Wootton originally supported by the Council
in the final stages of the local plan 2031 part 1 exercise, be identified and allocated

in the Local Plan 2031 Part 2 detail policies and additional sites plan.

In support of these findings is the existence of exceptional circumstances to justify
amendment of the Green Belt at Wootton and secondly the appropriateness of land
west of lash Ford Lane, Wootton for removal from the Green Belt and its allocation

for new housing development to meet the needs of Oxford.

Do the exceptional circumstances, as required by the NPPF (paragraphs 79—86),

exist to justify the proposed amendment of the boundaries of the Green Belt on

Land West of Lashford lane, Wootton?

The Statute

The relevant statutory duty for the council is section 39(2) of the Act. This
requires in relation to local development documents to exercise its function with
the objective of contributing to the achievement of sustainable development. This

is a positive obligation (Jay J Calverton (Appendix 1 paragraph 10)).



3.2.

3.4.

3.5.

3.6.

The Courts

Planning policy makes provision for changes to be made to the Green Belt. Changes
to the Green Belt are permitted through a review of a local plan (NPPF 83). To make
a change to the Green Belt boundary in the local plan there have to be "exceptional
circumstances” (NPPF paragraph 83). Housing need can be an exceptional
circumstance to justify a review of a Green Belt boundary. This principle has been
acknowledged in Hunston, in the Court of Appeal (Appendix 2) where Sir David

Keene observed at [21]:

"In principle, a shortage of housing land when compared to the needs of an
area is capable of amounting to very special circumstances"

At paragraph 10 of his judgement, Sir David Keene also said in respect of NPPF
paragraphs 87 and 88 that:

"The framework does not seek to define further what "other considerations”
might outweigh the damage to the Green Belt, but in principle there seems
no reason why in certain circumstances a shortfall in housing land supply
might not do so."

In the Calverton case (Appendix 1) Jay J also reinforced these points finding at

paragraph 44:

"The issue is whether, in the existence of planning judgement and in the
overall context of the positive statutory duty to achieve sustainable
development, exceptional circumstances existed to justify the release of
Green Belt."

In the Hundal case (Appendix 3) paragraph 50 confirmed that the failure to meet
needs since a Green Belt boundary had been defined could also amount to

exceptional circumstances:

“The overriding policy of PPG2 is that the Green Belt boundaries should
remain fixed once they have been validly determined. It is only if a relevant
circumstance occurs that requires a change in the future for planning
purposes that the circumstance will be an exceptional circumstance. An
obvious example would be if, in the present case, the First Defendant had
determined that it could not meet the projected housing requirements for
its area up to 2031 without using Green Belt land. In that case, for the



3.7.

3.8.

3.9.

3.10.

3.11.

3.12.

purposes of the Core Strategy, the exceptional circumstance may have been
made out (assuming no other practical alternatives). At that point, a
subsidiary question may arise as to which land that was currently within the
Green Belt should now be freed for development. In making that latter
decision, | accept that the fact that land had recently and erroneously been
included within the Green Belt when the local plan was developed might be
a relevant consideration in deciding where the boundary had changed but it
would be highly unlikely to be the only or the dominant factor”.

Examination of the definition of the inner Green Belt boundaries in the Vale share
similar characteristics as set out in NATO2 at paragraphs 5.12 and 5.13, where

circumstances have now clearly changed.

In light of the above analysis, housing need can, as a matter of planning judgement,
as well as the desire to promote, plan and achieve sustainable patterns of
development, amount to exceptional circumstances through the development plan
review process. Such an approach would be consistent with Section 39(2) and

national policy (NPPF 83 and 84).

Exceptional circumstances remain undefined and a matter of planning judgement.
As confirmed by the Secretary of State for DCLG, (Nick Boles’ letter dated 3/3/14
document LNP 18) local authorities can if they so wish review and tailor the extent
of Green Belt in their area to reflect local circumstances. It is a matter of their

planning judgement as to whether exceptional circumstances apply.

The Calverton case (Appendix 1) helpfully sets out the matters to examine in
establishing exceptional circumstances in the context of national policy and the
positive obligation in section 39(2) to plan for sustainable development. The 5
matters were highlighted by Justice Jay at paragraph 51. They mirror the structure
and intent of the Framework including paragraph 84. Each of these 5 matters are

addressed in relation to the VoWH.

(i) the acuteness/intensity of the objectively assessed needs (matters of degree

may be important);

The level of housing need in the VoWH and in particular in the Oxford fringe is well

documented.

Need for housing close to Oxford is reinforced by the following facts:



e Nationally important science, technology and education sectors.

e Significant excess of jobs over working population. Job growth and the
economy are being held back by the lack of housing. For example Oxford has
underperformed by comparison to similar cities, for instance Cambridge. If
Oxford had grown at the same rate as Cambridge between 1997-2011, an
additional £500 million would have been generated in the local economy
(Oxford Innovation Engine report 2013).

e Staff recruitment and retention problems identified by key employees.

e Housing affordability ratio is in excess of regional average. Oxford is now the
least affordable city outside London®.

e Very high house prices. The average house price is now 11 times the average
local salary®.

e Large backlog of housing need.

e Increasing traffic congestion due to longer distant commuting into Oxford.

3.13. Thisis the context of the Vale’s Green Belt review that justified the number of Green
Belt amendments for both Strategic and more local sized sites. Local plan part 1 at

paragraph 5.1 also notes that the Oxford fringe Sub Area:

“provides housing for residents working in Oxford and also functions as a

significant employment area in its own right.”

3.14. The significant increase (53%) in previous levels of requirement over the last 5 years
following the updated SHMA and the acknowledgement that this is currently only
meeting the needs of the Vale and not the City, further reinforce the extent and

acuteness of housing need in this area.

(ii) the inherent constraints on supply/availability of land prima facie suitable for

sustainable development;

3.15. The VoWH does not have an infinite capacity of land suitable for sustainable

development. The local plan part 1 highlighted this fact in the earlier Regulation 18

! http://www.independent.co.uk/news/uk/home-news/oxford-the-least-affordable-city-in-
the-uk-where-houses-cost-11-times-local-salaries-9180930.html
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3.16.

3.17.

3.18.

plan. The council originally sought to meet all of its own needs without impinging
upon the Green Belt around Oxford focusing development instead in the Science
Vale, a significant employment hub. Following the updated SHMA and despite the
Science Vale Sub Area remaining the main focus for development is was not possible
to meet the district's OAN without releasing land from the Green Belt. Moreover the
Oxford Fringe Sub Area which includes the villages that lie in close proximity to
Oxford, a significant employment hub in its own right, represent the most
sustainable locations for residential development in the district owing to their strong

relationships / links with Oxford. (PCDO2A paragraphs 5.1.27 & 5.1.28).

The council accepted in Local Plan Part 1 EIP Document TOPQ9 paragraph 2.30 that:

“On this basis, in order to meet the housing target set out in the SHMA,
there is no reasonable alternative to releasing sites from the Green Belt”.
(iii) (On the facts of this case) the consequent difficulties in achieving
sustainable development without impinging on the Green Belt.

2011 census journey to work data’? confirms that Oxford city residents are
significantly less reliant on the car for journeys to work (34%) relative to circa 63%
for neighbouring districts. Oxford residents also use the bus (16%) and walk/cycle
(35%). These are significantly higher than neighbouring districts 4.5% and 15%
respectively. Wootton’s close physical association with the city maximises the
opportunity for these high proportions of non-car modes of transport. Development
here would therefore result in significantly higher sustainable travel patterns by
comparison to other alternatives, in particular sites beyond the Green Belt, some
distance from Oxford, which the Part 2 Plan is now promoting in addition to Dalton

Barracks. The villages of East Hanney and East Kingston Bagpuize with Southmoor.

Oxford has a greater level of containment of people living and working in the same
area (77%) compared with 63% in the rest of Oxfordshire. Again development close
to Oxford (Wootton) as opposed to beyond the Green Belt (At the villages of East

Hanney and East Kingston Bagpuize with Southmoor) will reinforce this level of

2http://www.oxford.gov.uk/Library/Documents/Planning/Oxford%20Strategic%20Growth%200p

tions%20Proforma%20Report.pdf (pages 10 and 11)
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containment and therefore promote sustainable (shorter distance) movements of

travel.

3.19. The need therefore for housing to be as close as possible with as many sustainable
linkages to Oxford is paramount in promoting sustainable patterns of development
(Framework paragraph 84). Avoiding development within the immediate area of
Oxford would only result in unsustainable patterns of development increasing
congestion beyond already high levels due to not locating housing close to where it
is needed in respect of housing need, in relation to destinations (the sub regional
hub status of Oxford for employment, education, (including University) and retail
and other services) and location of housing in relation to transport

corridors/sustainable linkages to Oxford. Wootton is therefore well placed.

3.20. The council acknowledge?:

“It is clear that when the boundaries were drawn around the villages there
was little consideration given to future need to expand the villages, even
though advice at the time was to consider growth needs beyond the plan
period. The Green Belt villages have therefore remained relatively
unchanged for over twenty years and probably longer given there was a
general presumption of restraint in the area since the outer boundary was
set”.

3.21. To promote development beyond the Green Belt’s outer edge as now proposed in
Part 2 at East Hanney and Kingston Bagpuize with Southmoor would extend travel
to work leading to unsustainable patterns of traffic movement. Oxford's affordability
is well documented. Consistent with the NPPF’s objective of significantly boosting
the supply of land development well related to Oxford to meet the significant
housing needs would make a positive contribution to seeking to balance the current
mismatch between supply and demand/need. The failure to encourage more house
building closer to the city but also in the wrong place would only restrict further the
availability of affordable, as well as new market housing. Consistent with the NPPF
84 of "the need to promote sustainable patterns of development" and the positive
obligation of section 39(2) it would be very difficult to achieve sustainable

development without impinging on the Green Belt.

3http://www.whitehorsedc.qov.uk/sites/default/fiIes/2014 02 20%20council%20comments%200n%2

0CB%20final.pdf (paragraph 9)
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(iv) The nature and extent of the harm to this Green Belt (all those parts of it which would

3.22.

3.23.

be lost if the boundaries were reviewed); and

The council's Part 1 local plan Green Belt review (Document PCDO2A para 5.1.4)
identified only 0.1% percent of the Oxford Green Belt within the district to be
released. The sites identified have been found not to conflict with the stated

purposes of the Oxford Green Belt.

Accordingly the nature of harm to the Oxford Green Belt will be negligible whilst the
extent of harm by reason of the amount of land being released from this Green Belt
would also be negligible. Consistent with the Framework paragraph 82 "The general
extent of Green Belts across the country is already established." The proposed
revisions (0.1%) to the Oxford Green Belt within the Vale will not alter the "general
extent" of this Green Belt. That cannot be said in respect of the sizeable ‘hole’ in the

Green Belt to be created at Dalton Barracks.

(v) The extent to which the consequent impact on the purposes of the Green Belt

3.24.

3.25.

3.26.

3.27.

maybe ameliorated or reduced to the lowest reasonably practicable extent.

The council’s Part 1 Green Belt review ensured that the consequent impact on the
purposes of the Green Belt were ameliorated or reduced to the lowest reasonably
practicable extent by only identifying land that does not impact upon the purposes

of the Green Belt. Land west of Lashford Lane, Wootton was one of those sites.

The NPPF provides guidance (6 bullet points) at paragraph 85 on defining Green Belt

boundaries.

1. Seek consistency with the Local Plan Strategy for meeting identified

requirements for sustainable development. Our suggest amendment to the Green

Belt at west Wootton would correspond with the desire of seeking to meet identified
housing needs close to Oxford and in sustainable locations that provide strong
linkages to the city and the needs that arise here in order to secure sustainable

patterns of development.

The site at West of Lashford Lane, Wootton fulfils this by reason of its proximity and

linkages to the city.



3.28. The locational principles highlighting the benefits of the Part 1 strategic allocations
in the Green Belt (as set out at paras 5.1.27 - 5.1.29 of PCD02A) apply with equal if
not greater force to the opportunity at land West of Lashford Lane, Wootton with
its "strong links with the city of Oxford", and a "location(s) close to where the need

arises, where it is accessible to employment and to sustainable forms of transport.”

3.29. 2. Not include land which it is unnecessary to keep permanently open. The

Council’s Green Belt review has confirmed that the site is not necessary to keep

permanently open in a Green Belt context®.

3.30. 3, 4 and 5. Safeguarded land in order to meet longer term development needs

stretching well beyond the plan period, and that the Green Belt boundaries not

being needed to be altered at the end of the development plan period. Part 2 local

plan fails to provide any safeguarded land in the Green Belt around Oxford in order
to meet its longer term needs stretching well beyond the plan period. Accordingly,
additional land if not required to meet the current needs at 2031 still needs to be
excluded from the Green Belt as part of this local plan process and safeguarded for
future development consistent with national policy. The previously identified site at
land west of Lashford Lane, Wootton, having been found to be acceptable in Green

Belt terms, would form a logical safeguarded site that this plan should adopt.

3.31. 6. By realigning the Green Belt boundary along the strong area of trees west of

Lashford Lane, Wootton uses a physical feature that is readily recognisable and is

likely to be permanent is achieved.

3.32. The identified Green Belt release at west of Lashford Lane, Wootton satisfies NPPF

paragraph 85.

3.33. The Part1 local plan for the Abingdon upon Thames and Oxford Fringe area assumed
after the strategic sites 1,285 dwellings coming from local plan part 2 allocations

(722) and windfalls (563). A number of the sites proposed to be released from the

*http://www.oxford.gov.uk/Library/Documents/Planning/Informal%20Green%20Belt%20Assessmen

t%20May%202014.pdf
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3.34.

3.35.

3.36.

Green Belt would be required to meet these requirements. TOP09 paragraph 2.90

confirmed that:

“As part of the process of assessing sites to meet the increased housing target
set out in the Strategic Housing Market Assessment, the council
commissioned a Green Belt Review to identify whether there was any land
suitable for release from Green Belt, so that it could be considered for
housing alongside other reasonable alternatives”.

Additional Green Belt release sites are still required in the event of the VoWH’s
housing requirement increases as a result of unmet housing needs elsewhere in the
housing market area, most notably from Oxford city, consistent with local plan policy
CP2 or are the required to meet any 5 year housing land supply shortfalls.
Alternatively the remaining non-strategic sites proposed to be release from the
Green Belt will ensure the permanence of the Green Belt beyond the plan period

(consistent with NPPF paragraph 83).

The site at west of Lashford Lane, Wootton has been identified as serving no Green
Belt purpose, is required for development as a Part 2 local plan allocation and lies in
a sustainable location close to Oxford city. In this current sites relied upon do not
come forward in the plan period to meet Oxford’s needs. The council cannot rely
upon other sites elsewhere in the District to come forward in their place as they do

not meet the specific needs that the Oxford allocations are designed to meet.

Conclusions.

Exceptional circumstances do exist. Whilst a matter of planning judgement, the
council is entitled to make such a judgement consistent with their statutory duty
(section 39(2)) and the NPPF. The points raised above together with those set outin
PCDO2A (Part 1EIP case) confirm that exceptional circumstances do exist and are
soundly based. The non-strategic previously been identified lie in sustainable

locations to meet the Vale’s and Oxford’s housing needs.



4.1.

4.2.

4.3.

Omiission Site: Land to the west of Lashford Lane, Wootton

Background

Paragraph 5 of the Council’s ‘Comments on the Green Belt Review ‘ document in
Part 1 local plan, noted that the larger villages in the Green Belt (including Wootton)
are some of the most sustainable locations in the Vale (as defined in the Town &
Villages Study). This sustainability and their proximity to Oxford make these villages

logical locations to meet the needs arising from Oxford City.

The following section now refers to our client’s site to the west of Lashford Lane,
Wootton that offers a logical site release from the Green Belt with a view to future

housing development.

Land to the west of Lashford Lane, Wootton

Our client’s site extends to 2.35ha, comprising paddock land with an existing access
to Lashford Lane via its north eastern boundary. The site boundary is defined on Plan
WB1 attached, whilst a satellite image is provided below. It offers a logical
development opportunity bound by existing residential development on 3 of its 4
sides. Its only boundary that is not formed by residential development, comprises a
woodland that forms existing mature screening, containing it from wider more open

countryside to the west.



4.4.

4.5.

The site is well positioned to connect to the major strategic network and access a
wide range of facilities and employment opportunities. This includes a bus service
sited 415m° from the site offering frequent services to larger settlements such as
Oxford and Abingdon. On a local level various facilities exist within a short walking
distance from the site including a primary school (200m), local convenience shop

(600m), community centre (625m), pharmacy (600m) and public house (600m).

In terms of landscape impact, the site is not covered by any statutory or non-
statutory designations for landscape character or quality. The site is well contained
by clearly defined boundaries and has a good relationship to the existing settlement
of Wootton, with existing residential development on three sides. The site has a
relatively small visual envelope with visibility of the site restricted to the near
distance from adjoining residential dwellings. The site’s one undeveloped boundary
is formed by a mature woodland, ensuring that proposals would not intrude

significantly into the wider countryside and would not contribute to coalescence

5 All distances provided are straight line distances taken from the centre of the site.



4.6.

4.7.

4.8.

4.9.

4.10.

4.11.

with hamlet settlements located to the west. Overall the site can be developed

without giving rise to any significant adverse landscape or visual effects.

In terms of heritage impact, the site is not located in or near to a conservation area

or any listed buildings.

The site is located entirely within flood zone 1 and is therefore a preferable location

for residential development having regard to the NPPF sequential test.

Part of the site’s western boundary abuts the Cothill Fen SSSI and SAC designation
that forms part of the woodland abutting the site’s western boundary. The Council’s
SHLAA assesses the site as ‘unsuitable’ due to its close proximity to the SAC
designation. We have appointed an ecological consultant, AAe Environmental to
consider the Council’s position in this respect and a supporting letter is appended as
Appendix 4. This letter provides a number of potential mitigation measures that
could be implemented so to ensure any future scheme accords with NPPF paragraph
118. In light of this evidence, the Council’s assertion that the site is unsuitable for
housing development due to its proximity to the SACis unfounded and a scheme can

be brought forward that does not have a significant adverse impact on biodiversity.

The above detail confirms the site can be brought forward in a technically acceptable

manner in a naturally contained and sustainable location. It is anticipated that the

site could come forward for between 50 and 60 dwellings, whilst including areas of
open space, sustainable drainage features and retaining existing screening on the

site boundaries.

These conclusions were accepted by the Council when recommending modifications
to the Part 1 inspector. These modifications included the removal of this site from

the Green Belt.

The following discussion assesses the site against the Green Belt purposes and
compares them to the proposed Green Belt releases at Wootton that only reinforce
the Council’s conclusions on the appropriateness of the site for removal from the

Green Belt.



Assessment of Omission Site against NPPF Green Belt Purposes

4.12. Clearly any land release from the Green Belt needs to be consistent with the NPPF
paragraph 80 Green Belt purposes. In addition and as required by NPPF paragraph
85, it is necessary to clearly define a revised Green Belt boundary using a
recognisable and permanent physical feature. In the absence of a detailed review of

our client’s site in the Council’s Green Belt Review we now assess the site against

these tests.

NPPF Paragraph 80 | Site Assessment
Purpose
To check the N/A. The site would not add to any sprawl from
unrestricted Oxford or from Wootton. “Unrestricted
sprawl of large sprawl” is uncontrolled. Development
built-up areas confined to the well-defined and contained
site would not represent unrestricted sprawl.
To prevent | The distance between Wootton and Appleton to the

neighbouring
towns merging
into one
another

west is 2.2Km. Existing residential
development adjacent to the site’s southern
boundary already extends further to the west
than the site’s western boundary. The site’s
enclosure by a strong permanent feature
ensures no risk of coalescence results in
either a physical or visual sense.

To assist in safeguarding
the countryside
from
encroachment

The site is bound by existing residential development
on 3 of its 4 sides. Its undeveloped (western)
boundary is bound by a mature woodland
that forms an identified important physical
boundary to the settlement. This strong
boundary ensures the countryside is
safeguarded from future encroachment.

To preserve the setting
and special
character of
historic towns

This edge of Wootton makes no direct contribution to
the setting of Oxford.

To assist in urban
regeneration,
by encouraging
the recycling of

derelict and
other urban
land.

Opportunities for use of derelict or urban land are
small in scale in Wootton, and in any event
the opportunities that arise in either the Vale
or Oxford are insufficient to meet identified
housing needs.

4.13. The above assessment confirms that this site can be removed from the Green Belt

and developed without having a detrimental effect on the Green Belt purposes set




out in NPPF paragraph 80. Our proposed revision to the Green Belt boundary is
illustrated by a dark green line to the west of the site on Plan WB1. Importantly, such
a revision would secure a clearly defined boundary, readily defined by the woodland
to the west that forms a physical and permanent feature consistent with NPPF

paragraph 85.

Harwell Campus

5.1.The ability of the plan to meet the needs arising within the District are further

highlighted by the Part 2 local plan relying upon 1,000 dwellings at the Harwell
Campus (policies 15a and 15b). The Part 1 inspector's conclusions on development in
this area were very clear (paragraph 121). It was noted that the exceptional
circumstances necessary to allow such development within the AONB do not arise
such that the plan's allocation was not soundly — based. The same conclusions arise
with the Part 2 allocation and similarly should be removed from the plan and those

dwellings found elsewhere within the district on more appropriate sites.

5.2.For the reasons set out elsewhere, suitable land that currently lies within the Green

Belt should instead make up for some of these dwellings. This provides further

justification for the suggested amendments at Wootton.

6. Proposed changes

6.1.

6.2.

6.3.

Amend Core Policies 4a and 8a: Additional Site Allocations for Abingdon -on -
Thames and Oxford Fringe Sub-Area by adding land West of Lashford Lane, Wootton
60 dwellings.

Amend policies 4a, 8a by adding reference to land West of Lashford lane, Wootton
60 dwellings, deleting sites East Hanney (80 units), North east of East Hanney (50
units) and east of Kingston Bagpuize with Southmoor (600 units) and either deleting
Dalton Barracks or reducing the number of dwellings from the site in the period up

to 2031 to 250.Amend the housing trajectory to reflect these changes.

Amend policy 13 a to refer to the amendment of the Green Belt boundary to exclude

land West of Lashford Lane, Wootton.



6.4.

6.5.

Delete Policies 15a and 15b: Harwell Campus 1,000 units.

Amend Abingdon -on -Thames and Oxford Fringe Sub Area policy proposals map by
omitting land West of Lashford, Wootton from the Green Belt as defined on Plan

WB1.
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TheHon. Mr Justice Jay:

I ntroduction

1.

This is an application brought under section 113 of the Planning and Compulsory
Purchase Act 2004 (“the Act”) to quash, in part, the Greater Nottingham - Broxtowe
Borough, Gedling Borough and Nottingham City - Aligned Core Strategies (“the
ACS’), adopted by the Defendants in September 2014. The ACS is part of the
development plan for each of the three Council’ s areas.

Broxtowe Borough and Gedling Borough are contiguous with the outer boundary of
the city of Nottingham, and substantially comprise Green Belt. The Claimant is a
Parish Council within Gedling Borough and may be described as an enclave within
Green Belt. Two Interested Parties have intervened in these proceedings. they own
land at Toton, which is within Broxtowe Borough and technically, Green Belt.
Although Toton is some distance away from the city boundary, it may fairly be
characterised as within the main built-up area of Nottingham.

Development within Green Belt is never without controversy. It is clear from the
“Chronology of Events’, namely Appendix 1 to the witness statement of Alison
Gibson dated 11" November 2014, that a strategic review of the Nottingham-Derby
Green Belt has been on the table for some time. The precise concatenation of events
is not relevant to this application. The ACS was subject to independent review by a
planning Inspector, Ms Jill Kingaby, and examination hearings took place in 2013 and
2014. On 24™ July 2014 the Inspector published her report, approving the ACS with
modifications. The Claimant’s advisors identified what were considered to be legal
deficiencies in the report, but notwithstanding its contentions the ACS was adopted by
the three Councils on various dates in September 2014.

The Inspector's report and the ACS will require more detailed exposition
subsequently. At this stage, it is appropriate to turn to the relevant legidative
framework. | will focus now on the legislative provisions relevant to Grounds 1 and
2; Ground 3 raises a discrete point, and will be addressed subsequently.

The Statutory Scheme

5.

| was taken to al the relevant provisions of the Act. Some of these explain the status
of the ACS as alocal plan, included in the local development documents which form
part of the development plan for each of the three Council’s areas (see, in particular,
sections 15, 17 and 38). | will concentrate on the statutory provisions which bear on
the issues between the parties.

Section 19(2) of the Act provides:-

“In preparing a development plan document or any other local
development document the Local Planning Authority must
have regard to —
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10.

11.

@ national policies and advice contained in guidance
issued by the Secretary of State;

(h) any other local development document which has been
adopted by the Authority;”

Section 20 provides for independent examination by the Secretary of State's
Inspector. Pursuant to section 20(5):-

“The purpose of an independent examination is to determinein
respect of the development plan document —

a) whether it satisfies the requirements of section 19...;
b) whether it is sound;”

The definition of the adjective “sound” is not to be found in the Act itself but in
national policy - the latter being “guidance issued by the Secretary of State” for the
purposes of sections 19(2)(a) and 34, and to which regard must be paid.

Miss Morag Ellis QC for the Defendants placed particular weight on section 39 of the
Act, which provides:-

“Sustainable Development

1) This section applies to any person who or body
which exercises any function —

b) under Part 2 of this Act in relation to local
development documents;

2) The person or body must exercise the function with
the objective of contributing to the achievement of
sustainable development”

| agree that this confers a positive obligation on the Councils, but its limitations need
to be understood. *“ Sustainable development” is not a concept which is defined in the
Act, in which circumstances the enlightenment which is required may only be found
in national policy.

Section 113 confers powers on this Court to intervene if satisfied “that a relevant
document [including a development plan] is to any extent outside the appropriate
power”. It is common ground that the jurisdiction of this Court on this statutory
appeal is akin to Judicial Review. The Court of Appeal has explained on a number of
occasions (see, for example, Blythe Valey BC v Persimmon Homes (North East
Limited) and another [2009] JPL 335) that whether a devel opment plan complied with
national policy guidance was largely a matter of planning judgment with which the
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Court should be slow to interfere, subject aways to that guidance being properly
understood.

National Policy

12.

13.

14.

Relevant national policy is located in the National Planning Policy Framework (“the
NPPF"), published by the Department for Communities and Local Government in
March 2012. | was taken to the National Planning Policy Guidance finalised in
March 2014. This is referred to in the Inspector’s report, but in my view does not
significantly supplement the NPPF.

“Sustainable development” is not expressly defined in the NPPF, but light is
nonetheless thrown on it. The effect of paragraph 6 of the NPPF is that the
substantive policies set out elsewhere in this national policy, interpreted and applied
compendiously, amount to the Government’s view of what sustainable development
means. On one view, it represents a balance between three factors — economic, social
and environmental — which are admittedly not necessarily complementary (see
paragraph 7). On another, if certain environmental factors are identified, then their
weight must be assessed and these factors constitute a restriction or brake on what
would otherwise be sustainable development. The NPPF is not worded with fine legal
precision (it is a policy, not a commercia contract), but some further assistance is
given by paragraph 14, which provides: -

“At the heart of the NPPF is a presumption in favour of
sustainable development, which should be seen as a golden
thread running through both plan-making and decision-taking.

For plan-making this means that:-

e Loca Planning Authorities should positively seek
opportunities to meet the development needs of their
aress,

e Loca Plans should meet objectively assessed needs, with
sufficient flexibility to adapt to rapid change, unless:

- any adverse impacts of doing so would significantly
and demonstrably outweigh the benefits, when assessed
against the policies in this framework taken as awhole;
or

- gpecific policies in this framework indicate
development should be restricted.”

This last aspect is footnoted as follows:-

“For example, those policies relating to sites protected under
the Birds and Habitats Directive (see paragraph 119) and/or
designated as Sites of Specia Scientific Interest; land
designated as Green Belt, Local Green Space, an Area of
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15.

16.

17.

18.

Outstanding Natural Beauty, heritage coast or within a National
Park (or the Broads Authority); designated heritage assets; and
locations at risk of flooding or coastal erosion.”

| agree with Miss Ellis that development which meets objectively assessed needs is
presumptively sustainable, but | would add that the preposition “unless’ is drawing
attention to a policy constraint. That approach is reinforced by the footnote.

The parties are agreed that paragraph 47 of the NPPF is another important provision.
It provides:-

“To boost significantly the supply of housing, Local Planning
Authorities should:

e Use their evidence base to ensure that their local plan
meets the full, objectively assessed needs for market
and affordable housing in the housing market area, as
far as is consistent with the policies set out in this
framework, including identifying key sites which are
critical to the delivery of the Housing Strategy over the
plan period;

e Identify and update annually a supply of specific
deliverable sites sufficient to provide 5 years worth of
housing against their housing requirements with an
additional buffer of 5%...

e Identify a supply of specific, developable sites for
broad locations for growth, for years 6-10 and, where
possible, for years 11-15;

The subordinate clause, “as far as is consistent with the policies set out in this
framework”, is arguably dlightly more generous (in terms of favouring sustainable
development) than the “unless’ in paragraph 14 of the NPPF, but ultimately nothing
turns on this. It should be emphasised, though, that paragraph 47 does not create a
statutory duty (c.f. section 39(2) of the Act); it constitutes policy to which regard must
be had.

Section 9 of the NPPF deals with “Protecting Green Belt Land”. A fundamental aim
of Green Belt policy isto prevent urban sprawl. Under paragraph 80 of the NPPF, the
Green Belt serves five purposes, one of which is explicitly environmental — “to assist
in safeguarding the countryside from encroachment”. Paragraphs 83 and 84 are
particularly relevant, and provide:-

“83. Loca Planning Authorities with Green Belts in their areas
should establish Green Belt boundaries in their Local Plans
which set the framework for Green Belt and settlement policy.
Once established, Green Belt boundaries should only be atered
in exceptional circumstances, through the preparation or review
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19.

20.

21.

of the Local Plan. At that time, authorities should consider the
Green Belt boundaries having regard to their intended
permanence in the long term, so that they should be capable of
enduring beyond the plan period.

84. When drawing up or reviewing Green Belt boundaries
Loca Planning Authorities should take account of the need to
promote sustainable patterns of development. They should
consider the consequences for sustainable development of
channelling development towards urban areas inside the Green
Belt boundary, towards towns and villages inset within the
Green Belt or towards locations beyond the outer Green Belt
boundary.”

Paragraphs 83 and 84 are, clearly, complementary provisions. Mr Richard Turney for
the Claimant is entitled to emphasise the second sentence of paragraph 83. The
review process referred to in paragraph 84 cannot ignore that sentence. On the other
hand, |1 agree with Miss Ellis that the review process must consider “sustainable
patterns of development” — e.g. the desirability of an integrated transport network.
During any review process, the consequences for sustainable development must be
carefully considered. The second sentence of paragraph 84 is not altogether clear. On
the face of things, it might well be argued that it appears to reinforce the need to
protect the Green Belt, but in my view it is capable of being interpreted slightly more
broadly. The consequences for sustainable development may require revision of the
Green Belt. Nonetheless, | do not readily agree with Miss Ellis that paragraph 84
throws any light on the meaning of “exceptional circumstances’ within paragraph 83,
or should be taken as somehow diluting this aspect. Sustainable development
embraces environmental factors, and such factors are likely to be negatively in play
where release of Green Belt is being considered. The second sentence of paragraph
83 supplies a fetter or brake on development which would, were it not for the Green
Belt, otherwise be sustainable; but in deciding whether exceptional circumstances
pertain regard must be had to the whole picture, including as | have said the
conseguences.

“Exceptional circumstances’ remains undefined. The Department has made a
deliberate policy decision to do this, entrusting decision-makers with the obligation of
reaching sound planning judgments on whether exceptionality exists in the
circumstances of the individual case.

Paragraph 150ff of the NPPF deal with “Local Plans’. Paragraph 151 reflects section
39(2) of the Act. Paragraph 152 is material and provides:-

“Local Planning Authorities should seek opportunities to
achieve each of the economic, sociad and environmental
dimensions of sustainable development, and net gains across all
three. Significant adverse impacts on any of these dimensions
should be avoided and, wherever possible, alternative options
which reduce or eliminate such impacts should be pursued.
Where adverse impacts are unavoidable, measures to mitigate
the impact should be considered. Where adequate mitigation
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22.

23.

24,

measures are not possible, compensatory measures may be
appropriate.”

| read this provision as making clear that the identification of “exceptional
circumstances’ (although not expressly mentioned) is a planning judgment for the
Loca Planning Authority. However, net gains across al three of the dimensions of
sustainable development may not always be possible. In these circumstances, the
impingement on environmental factors will require the identification of exceptional
circumstances in order to be justified (“significant adverse impacts on any of these
dimensions should be avoided’), and - to the extent that this cannot be achieved -
must be ameliorated to the extent possible.

| appreciate that section 39(2) of the Act imposes a positive obligation to achieve
sustainable development, and that if such development is not carried out then there
would be harm to the economic and social dimensions which form part of this
concept. However, | do not accept Miss Ellis' submission that the issue boils down to
the balancing of three desiderata. Review of Green Belt in the face of sustainable
development requires exceptional circumstances. Refraining from carrying out
sustainable development, and thereby causing socia and economic damage by
omission, does not.

Paragraph 182 of the NPPF explains the meaning of “sound”:-

“The local plan will be examined by an independent Inspector
whose role is to assess whether the plan has been prepared in
accordance with the duty to co-operate, legal and procedural
requirements, and whether it is sound. A Loca Planning
Authority should submit a plan for examination which it
considersis “sound” —namely that it is:

e Positively Prepared — the plan should be prepared
based on a strategy which seeks to meet objectively
assessed development and infrastructure requirements,
including unmet requirements from neighbouring
authorities where it is reasonable to do so and
consistent with achieving sustainable devel opments;

e Justified — the plan should be the most appropriate
strategy, when considered against a reasonable
alternative, based on proportionate evidence;

o Effective — the plan should be deliverable over its
period and based on effective joint working on cross-
boundary strategic priority; and

e Consistent with National Policy — the plan should
enable the delivery of sustainable development in
accordance with the policiesin the Framework.”
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25.

The phrases “ consistent with national policy” and “in accordance with the policiesin
the Framework” reflect earlier language; and, ultimately, sections 19 and 34 of the
Act.

TheACS

26.

27.

28.

29.

30.

31.

Within the ACS, aspects of Policy 2, “The Spatia Strategy”, and Policy 3 “The Green
Belt”, are under chalenge. As | have said, the Inspector approved the ACS with
modifications, and the version in the bundle contains the Inspector’s input. | will
examine the ACSin itsfinal, modified form.

Policy 2 states that a minimum of 30,550 new homes will be provided for between
2011 and 2028, with the majority in the main built-up area of Nottingham. Paragraph
2 of Policy 2 refers to a*” settlement hierarchy” of growth, with the main built-up area
of Nottingham being at the top of the tree, and “Key Settlements’ at the third tier.
Calverton is specified as a “Key Settlement”, with up to 1,055 new homes. It is
common ground that the building of these homes will require a revision of the
existing Green Belt boundary. These “Key Settlements’, and other “Strategic
Locations’ which are marked on the ACS with an asterisk, “will be allocated through
Part 2 Local Plans’. On the other hand, “Strategic Allocations’, including the
Interested Parties land at Toton, and land at Field Farm, are available for
development from the date of adoption.

Policy 2 aso sets out the justification for the approach taken. | have had regard to
paragraph 3.2.10, but will focus for the purposes of this Judgment on the Inspector’s
Report.

Policy 3 deals with the Green Belt. Save for the “Strategic Allocations’ already
considered, the policy contemplates that the detailed review of Green Belt boundaries,
to the extent necessary to deliver the distributions in Policy 2, will be undertaken in
what is described as “Part 2 Local Plans’. A sequentia approach will then be
deployed, prioritising the use of land which is not currently within Green Belt. To the
extent that adjustment of any Green Belt boundary is required, regard will be had in
particular to its statutory purposes.

Paragraph 3.3.1 is clearly germane:-

“The Nottingham-Derby Green Belt is a long established and
successful planning policy tool and is very tightly drawn
around the built-up areas. Non-Green Belt opportunities to
expand the area’'s settlements are extremely limited and
therefore exceptiona circumstances require the boundaries of
the Green Belt to be reviewed in order to meet the development
requirements of the Aligned Core Strategies in Part 2 Local
Pans.”

It is clear from this that the Defendants appear to have had regard to the criterion of
“exceptional circumstances’. The issue raised by Mr Turney’s submissions is
whether the approach taken properly engaged with it.
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The I nspector’s Report

32.

33.

34.

The proceedings before the Inspector were lengthy and complex, and a mass of
evidence — only some of which is before the Court in these proceedings — was
supplied. It is unnecessary to dwell on the proceedings, save to pause to consider a
number of points advanced by Mr Turney during his oral argument.

Before and during the course of the proceedings, the Inspector appears to have
formulated, with the assistance of the parties, the main issues arising in relation to
each of the elements of the ACS policy. Thus, as regards “the Spatial Strategy and
Housing Policy”:-

“The main issues are:

i.whether the local context, vision and spatial objectives set out
in Chapter 2 of the ACS objectives are appropriate, locally
distinctive and provide a sound basis for planning the area
over the next 15 years; whether Policy 2, the spatial strategy,
follows logicaly from the local context, visual, and spatial
objectives, and is sound (i.e. positive, justified, consistent
with national policy and capable of delivery); and

Ii. whether appropriate provision is made for new housing in
the three Local Authority areas, having regard for the
requirements of the NPPF and taking account of the proposed
numbers, the phasing and distribution of housing, affordable
housing, and provision for gypsies and travellers, and other
groups.”

A number of specific questions were then posed, which | have borne in mind.

Asfor “Green Belt”:

“The main issue is. whether the spatial strategy and Policy 3 of
the ACS are consistent with the fundamental aim and purposes
of Green Belts as set out in the NPPF, and whether the
proposals for alterations to Green Belt boundaries are
underpinned by the quick review processes and justified by
exceptional circumstances.

Questions

The Councils contend that, having objectively assessed the full
need for housing across their areas and reviewed their strategic
housing land availability assessments, some alteration to Green
Belt boundaries is required to accommodate the growth in
housing and associated development. Is there substantive
evidence to counter this argument?
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35.

36.

37.

38.

The ACS is founded on a two-stage review of Green Belt
boundaries: (i) strategic assessment to find the most sustainable
locations for large scale development around Greater
Nottingham and define a limited number of strategic allocations
for growth, and (ii) a detailed examination of individual sites
and settlements suitable for sustainable growth with precise
boundaries being established in subsequent development plan
documents. Given the commitment of the Local Authorities to
produce core strategies and consequent, more detailed
development plan documents, what precisely is wrong with this
two-step approach reviewing the Green Belt? Will it delay the
development process unreasonably as some suggest?’

Mr Turney criticised both the formulation of these questions and the Defendants
responses to them, and | have had regard to both.

On 239 October 2013 the Inspector sent a note to the parties which said, amongst
other things: -

“Having reviewed all the evidence in respect of housing
requirements for the full plan area, | consider the Policy 2: the
Spatial Strategy which states that “a minimum of 30,550 new
homes will be provided for” is sound.”

Mr Turney made much of this, in support of a submission that the Inspector came to a
conclusion on the issue of soundness before addressing the Green Belt and
environmental considerations which were plainly relevant to that issue. | will revert
to this alleged criticism in due course.

The Inspector’s report is quite lengthy, and it would unnecessarily overburden this
Judgment if | were to set out every single relevant passage. | will therefore focus on
what is key, reassuring the parties that | have borne in mind the entire document.

The key passages in the Inspector’ s report include the following:-

“29. Local Plans should meet the full, objectively assessed
needs for market and affordable housing in their HMA, as far
as is consistent with other policies set out in the NPPF. This
requires an initial assessment of “need” based on likely
demographic change over the plan period...

40. ...l consider that the significant boost in housing supply, to
which paragraph 47 of the NPPF refers, is absolutely necessary
to reverse the long-term, upward trend in rea house prices
associated with undersupply and the growing numbers of
people, notably young adults and families, who find suitable
housing unaffordable.

41. Even though a boost in Greater Nottingham's housing
provision as envisaged may not on its own reduce higher house
prices significantly, it should make a positive contribution to
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balancing the mismatch between supply and demand/need ... a
failure to encourage overall house building would only restrict
further the availability of affordable, as well as new market,
housing ...

45. | have taken account of the Court of Appeal judgment for
“Hunston”. | have noted the Councils' observation that, whilst
the judgment pronounced on the interpretation of the first two
bullet points in paragraph 47 of the NPPF, the planning
decision did not directly consider the question of the soundness
or otherwise of a development plan. The issue in dispute was
whether, in advance of the area-wide balancing of the many
facets of sustainable development which are needed to secure a
sound local plan, a Section 78 Inspector could or should take
account of policy constraints when deciding what was the
relevant figure for “full, objectively assessed needs’.

48. Nevertheless, the Hunston judgment importantly sought “a
definitive answer to the proper interpretation of paragraph 47"
of the Framework. The judgment is clear that the full
objectively assessed needs for housing in the area have to be
the starting-point when assessing the adequacy of housing
supply... The approach to housing need assessment which the
judgment supports is not therefore different to that supported
by the PPG, which as explained above, | have fully considered
in examining in the ACS.

47. Policy 2 of the ACS states that “a minimum” of 30,550 new
homes would be provided, which wording should encourage
and not impede the provision of additional housing. Inlooking
to meet the needs, the councils have assumed that fewer houses
will be developed on windfall sites than in past, once an up to
date local plan underpinned by regularly reviewed SHLAAS is
in place. However, if windfals continue to come forward at
the same rate as in the past, this should not be perceived as a
negative factor as the aim is to boost the supply of new
housing. Proposed change Mod 3, reinforces the essential
point that the councils will adopt a proactive and positive
approach to the delivery of new housing.

48. Proposed new paragraph 3.2.6a, Mod 6, includes a
commitment to review the ACS's future housing projections,
based on the 2011 Census data and expected in 2014, show that
the Councils' assumptions underpinning its planned housing
provision are no longer appropriate. Mod 17 sets out the
process and timing for initiating such a review. The NPPF
expects local plans to meet their full needs for housing, “as far
as is consistent with the policy set out in the Framework”.
Subsequent sections of my report address policy for the
distribution of housing across the authorities, policy for
protecting the Green Belt, for environmental and infrastructure
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planning, among other things. These confirm that delivery of
the minimum housing numbers should be feasible. | agree with
the Councils that there should be no insurmountable constraints
to meeting the fully objectively assessed need for housing.

49. | conclude that the overal level of housing provision
proposed by the ACS is justified and consistent with national
planning policy. The proposed changes are necessary to reflect
the Councils commitment to keep the local plan under review
and to ensure that the planned level of housing remains sound.

67. Understandably, there is considerable amount of local
opposition to the prospect of development here in the Green
Belt [in the context of Field Farm]. However the work which
has been done to identify the site and will continue to take it
forward has been wundertaken by the Council as a
democratically elected local planning authority. It considers
that it has made its decision in the best interests of the Borough
and its people, particularly those who now or in the future will
need a home of their own. Having regard to the housing
requirements and limited availability of alternative sustainable
sites, the Councils' decision to alocate this site in the ACS
meets the exceptional circumstances requirement as set out in
the NPPF for the alteration of Green Belt boundaries. Field
Farm’s inclusion as a strategic alocation in the ACS is
justified.

70. ...l share the Councils view that the potentia for land at
Toton to help meet the requirements for housing and mixed use
development in Broxtowe Borough constitutes the exceptional
circumstances needed to remove the land from the Green Belt.
Its potential to maximise the economic benefits from the
proposed HS2 dtation reinforces the Councils case for
changing the Green Belt boundary at Toton.

98. The NPPF seeks a significant boost in the supply of
housing, and this is not required to occur only in the first five
years of a plan. The first bullet of paragraph 47 expects local
plans to meet their full, objectively assessed needs “as far asis
consistent with the policies set out in this Framework”.
Although The Court of Appea judgment (Hunston) quotes
protection of the Green Belt and land in an area of outstanding
natural beauty or national park as examples of such policies, |
see no judtification to look only at land-use designation
policies. The NPPF includes a range of other policy matters
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requiring local plans to be aspirational but realistic, to take
account of relevant market and economic signals, and be
effective and deliverable.

99. In this case, | am satisfied that the prospective build rates
for each 5 year tranche do not represent an attempt to suppress
house building in the early years or rely on past poor economic
conditions to justify low housing targets. The proposed build
rates are supported by convincing evidence on the operation of
housing markets ... As the Councils argued, however,
significantly increasing the supply of sites in the early years
would not necessarily speed delivery, would require the release
of additional Green Belt land contrary to nationa policy, and
could delay progress on some of the more challenging
regeneration sites.

Issue 2 — Whether the Spatial Strategy and Policy 3: the
Green Belt are consistent with the NPPF and whether the
approach to making alterations to the Green Belt is
justified.

110. ...In order to meet the housing requirements of 30,550 new
homes and achieve sustainable growth with supporting
infrastructure, jobs and services, | accept the Councils
judgement that future development will have to extend beyond
Nottingham’s main built up area.

111. The NPPF continues the well-established planning policy
of protecting Green Belt land. The Green Belt boundaries are
drawn tightly around Nottingham, and to promote devel opment
beyond the Green Belt’s outer edge would extend travel to work
and for other purposes in an unsustainable fashion. Areas of
safeguarded land exist in Gedling Borough, but these are
unlikely to meet all the plan area’s development requirements
outside the main built up area. | agree with the Councils that
the exceptional circumstances required for alterations to Green
Belt boundaries exist.

113. The evidence base was criticised as being too dated,
related to a different search for more substantial extensions, and
not subject to adequate public consultation. However, | accept
that the Green Belt and settlement pattern are largely unchanged
since 2005/6 ... Ashfield District Council 1 am advised, assessed
all possible sites against the five purposes of including land in
the Green Belt enabling the least valuable sites to be identified.
Even if the assessment of the ACS area was more strategic, |
consider that sufficient investigation of the characteristics of
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potential sites for developments of differing sizes was carried
out...

114. The ACS envisages a two-staged approach to altering
Green Bet boundaries, with the precise boundaries for
individual sites to be released from the Green Belt being
established in the Part 2 Local Plans. The NPPF does not
directly support this approach, probably because it expects a
single local plan for each authority in contrast to the previous
preference for a core strategy followed by more detalled
development plan documents. Newark and Sherwood and South
Staffordshire with adopted plans were cited as authorities which
had used the two-stage approach taken by the Greater
Nottingham Councils.

116. | have considered the arguments that a more rigorous
assessment could have been carried out of the inner urban edge
of the Green Belt, before sites which would only result in long-
distance commuting were selected ...

117. Regarding the risk of coalescence of Kimberley, Whatnall
and Nuthall, | consider it appropriate that the Part 2 Local Plan
should assess the impact of any new development at this more
detailed level, having regard for the aim and purposes of the
Green Bélt...

118. | strongly support the view that, with a two-stage review
process, the ACS should give more direction to Part 2 Local
Plans to emphasise that Non-Green Belt sites have first
preference, and that sites to be released from the Green Belt must
have good sustainability credentials. A sequential approach
should secure an effective policy consistent with national policy,
and this would be achieved with main modification Mod 18...”

Relevant Jurisprudence

39.

The Court of Appea in St Albans CC v Hunston Properties Limited and another
[2014] JPL 599 endorsed a two-staged approach to the application of paragraph 47 of
the NPPF. The first stage is to reach a conclusion as to the “full objectively assessed
needs for market and affordable housing”. Thisisapurely quantitative exercise. The
second stage involves an exercise of planning judgement (in relation to development
control or the formation of alocal plan, as the case may be) as to whether the policy
constraints in the NPPF carry the consequence that the objectively assessed needs
should not be met. The issue in Hunston was whether “very special circumstances’
existed (see paragraphs 87 and 88 of the NPPF), but in my judgment the position must
be the samein a caseinvolving alocal plan.
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42.

At paragraph 10 of hisjudgment, Sir David Keene said this:-

“The Framework does not seek to define further what “other
considerations’ might outweigh the damage to the Green Belt,
but in principle there seems no reason why in certain
circumstances a shortfall in housing land supply might not do
so.”

The two-stage approach underwent further examination in Solihull Metropolitan
Borough Council v Gallagher Estates Limited and another [2014] EWCA Civ 1610.
In that case, Laws LJ endorsed the conclusion of Hickinbottom J that:-

“Paragraph 47 requires full housing needs to be objectively
assessed, and then a distinct assessment made as to whether
(and, if so, to what extent) other policies dictate or justify
constraint.”

Mr Turney placed particular reliance on paragraph 36 of the judgment of Laws LJ.
There, he said:-

“The fact that a particular site within a Council’s area happens
not to be suitable for housing development cannot be said
without more to constitute an exceptional circumstance,
justifying an alteration of the Green Belt by the allocation to it
of the site in question. Whether development would be
permitted on the sites concerned in this case, were they to
remain outside the Green Belt, would depend upon the
Council’ s assessment of the merits of any planning application
put forward.”

Mr Turney sought to turn this through 180 degrees, and submitted that the fact that a
particular site happens to be suitable for housing development cannot, without more,
constitute an exceptional circumstance justifying an ateration of the Green Belt. |
agree with Mr Turney insofar as this goes, but in my view there is not a precise
symmetry here. The issue in Solihull was whether land could be allocated to Green
Belt: in other words, the point was addition, not subtraction. The mere fact that a
particular parcel of land happens to be unsuitable for housing development cannot be
a Green Belt reason for expanding the boundary. In a case where the issue is the
converse, i.e. subtraction, the fact that Green Belt reasons may continue to exist
cannot preclude the existence of countervailing exceptional circumstances —
otherwise, it would be close to impossible to revise the boundary. These
circumstances, if found to exist, must belogically capable of trumping the purposes of
the Green Belt; but whether they should not in any given case must depend on the
correct identification of the circumstances said to be exceptional, and the strength of
the Green Belt purposes. In the present context, one needs to continue to bear in mind
paragraph 10 of Hunston (see paragraph 39 above), and to draw a distinction between,
on the one hand, suitability without more, and on the other hand, suitability and
availability. Suitability simpliciter cannot logically be envisaged as an exceptional
circumstance (here, the second sentence of paragraph 36 of Solihull applies);
suitability and availability may do, subject to the refinements discussed below.
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Miss Ellis placed particular reliance on the decision of Patterson Jin IM Properties
Development Limited v Lichfield District Council [2014] EWHC 2440 (Admin).
This case was decided after the first instance decision in Solihull and before the case
reached the Court of Appeal. Patterson J observed that the only statutory duty was
that contained in section 39(2) of the Act (see paragraph 97 of her judgment). At
paragraphs 99 and 100 Patterson J said this:-

“99. Here, the release from the Green Belt as proposed in
Lichfield which is seen by the Defendant as consistent with the
town-focused spatial strategy. The further releases have been
the subject of a revised sustainability appraisal by the
Defendant. That found that no more suitable alternatives
existed for development.

100. The principd man modifications endorsed by the
Defendant expressly referred to the Green Belt review and to
the supplementary Green Belt review as informing the release
of Green Belt sites. They contained advice as to the relevant
test that members needed to apply. Both documents were
available to the decision-making committees and were public
documents.  Ultimately, the matter was one of planning
judgement where the members had to consider whether the
release of Green Belt land was necessary and, in <O
determining, had to be guided by their statutory duty to achieve
sustainable development.”

“Necessary” may be seen as broadly synonymous with “the existence of exceptional
circumstances’. Mr Turney submitted that these passages are both obiter and
inconsistent with Solihull. It is unnecessary for me to reach concluded views about
this. My preference would be to express the point made in the final sentence of
paragraph 100 dlightly differently: the issue is whether, in the exercise of planning
judgment and in the overall context of the positive statutory duty to achieve
sustainable development, exceptional circumstances existed to justify the release of
Green Belt.

The Claimant’s Grounds

45.

Mr Turney has advanced three grounds on behalf of the Claimant, namely:

Q) Failure to consider whether housing numbers should be reduced to prevent
release of Green Belt land;

(2 Failure to apply national policy in considering the release of Green Belt land,;

3 Faillure to comply with the Environmenta Assessment of Plans and
Programmes Regulations 2004 (“the SEA Regulations”).
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The Claimant’s Grounds Developed

46.  Asl indicated during oral argument, it seems to me that Ground 2 is logically prior to
Ground 1. They are, in any event, inextricably intertwined. Accordingly, | will take
these together. Although advanced under a different statutory regime, it also seemsto
me that Mr Turney’ s third Ground interacts with his earlier Grounds.

47.  The primary thrust of Mr Turney’s submission, both in ora argument and in his
written Reply, is that the Inspector adopted a circular approach. The evidence
demonstrates that she considered the 30,550 figure for new housing, and concluded
that it was sound, before paying any attention to the environmental and Green Belt
constraints. This is borne out by the note the Inspector sent to the parties (see
paragraph 35 above), and indeed her examination of Policy 2 in her report. At no
stage, so the submission runs, did the Inspector properly consider whether the meeting
of objectively assessed needs would be consistent with national policy; and, if so, to
what extent. Furthermore, the formulation of the main issue assumed that objectively
assessed needs should be met: hence the circularity. Put another way, the
“exceptional circumstances’ are defined as the requirement to meet the objectively
assessed needs.

48. On Mr Turney’s argument, the use of the term “insurmountable constraints’ in
paragraph 48 of the Inspector’s report shows that proper regard was not paid to the
guestion of “exceptional circumstances’; the two terms or concepts cannot be readily
assimilated the one to the other. Accordingly, the Inspector’s approach violated
paragraph 47 of the NPPF and a proper application of the two-stage test stipulated by
the Court of Appeal in Hunston.

49, Mr Turney advanced two further, specific submissions. First, he contended that the
hierarchical approach underpinning both the Inspector’s report and the ACS itself
suggests there were no exceptional circumstances. Secondly, Mr Turney advanced a
methodological attack on the two-stage process, namely Part 1 and Part 2 of the Local
Plan. The application of this two-staged process meant that exceptiona
circumstances were ignored or sidelined: on the one hand, they were not properly
considered within Part 1 (because the assumption was that the review of the Green
Belt boundary would be left over to Part 2); on the other hand, when Part 2 is reached
there would be no room for considering exceptional circumstances, because any later
development plan document would have to accord weight to the ACS. The die has
been cast. In support of this submission, Mr Turney drew on the Inspector’s anaysis
of the position relating to Field Farm, where exceptional circumstances were
considered. Without prejudice to his submission that this analysis was also flawed
(and he made the same point as regards the Interested Parties' land, where exceptional
circumstances were found), his contention was that a similar approach both could and
should have been consistently applied throughout.

Analysisand Conclusionson Grounds1 and 2

50. | agree with Mr Turney that it would be illogical, and circular, to conclude that the
existence of an objectively assessed need could, without more, be sufficient to amount
to “exceptional circumstances’ within the meaning of paragraph 83 of the NPPF. No
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52.

53.

recourse to what | caled during oral argument the “mantra’ of planning judgment
could save a decision from a successful section 113 challenge in such circumstances.

In a case such as the present, it seems to me that, having undertaken the first-stage of
the Hunston approach (sc. assessing objectively assessed need), the planning
judgments involved in the ascertainment of exceptiona circumstances in the context
of both national policy and the positive obligation located in section 39(2) should, at
least ideally, identify and then grapple with the following matters: (i) the
acuteness/intensity of the objectively assessed need (matters of degree may be
important); (ii) the inherent constraints on supply/availability of land prima facie
suitable for sustainable development; (iii) (on the facts of this case) the consequent
difficulties in achieving sustainable development without impinging on the Green
Belt; (iv) the nature and extent of the harm to this Green Belt (or those parts of it
which would be lost if the boundaries were reviewed); and (v) the extent to which the
consequent impacts on the purposes of the Green Belt may be ameliorated or reduced
to the lowest reasonably practicable extent.

Although it seems clear that what | have caled an ideal approach has not been
explicitly followed on a systematic basis in the instant case, it is a counsel of
perfection. Planning Inspectors do not write court judgments. The issue which
properly arises is whether the Inspector's more discursive and open-textured
approach, which was clearly carried through into the ACS, was legally sufficient.

It is clear from (i) the formulation of the main issues; (ii) the frequent references in
the Inspector’s report to the need to protect the Green Belt; and (ii) the several
references to “exceptiona circumstances’, that the Inspector had in mind the broad
contours and content of paragraph 83 of the NPPF. It is indisputable that she had
regard to Hunston and the need for a two-staged approach, with the ascertainment of
the objectively assessed need being the “initial” stage (to adopt the epithet used by the
Inspector). The main issues might have been expressed with slightly more focus and
precision, but I do not accept that their formulation somehow dictated, or pre-judged,
the outcome. Further, the Inspector’s note dated 23 October 2013 needs to be read
in context: athough her reference to the 30,550 housing figure being “sound” is
somewhat ambiguous, the note read as a whole indicates that the Inspector had not yet
reached a conclusion about Green Belt matters. | read the note as indicating that the
Inspector had reached the provisional conclusion which we may now discern at
paragraph 48 of her report.

Paragraphs 40 and 41 of her report indicate that the Inspector considered that the need
for additional housing supply was acute, both generaly and in this particular area.
Paragraph 48 of the report indicates that in the Inspector’s view the 30,550 figure was
both feasible and deliverable, although at that stage she was stating in terms that
consistency with other NPPF policies would be considered later in the report. Thus,
pace Miss Ellis' skeleton argument and submissions, | do not read the last sentence of
paragraph 48 of the report as containing any finding about exceptional circumstances.
We see such afinding at paragraphs 67 and 70 (in relation, respectively, to Field Farm
and the Interested Parties land at Toton), and at paragraph 110ff. The
“insurmountable obstacles’, or their absence, relate to matters of feasibility and
deliverability. Even if 1 am wrong about this, and paragraph 48 is to be read as a
harbinger of paragraph 111, it seems clear that what the Inspector must be taken to
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have meant is that the reason why the obstacles were surmountable was that
exceptional circumstances existed.

Field Farm and Toton are separately addressed because these sites were allocated in
the ACS as land suitable for immediate development. The Inspector was considering
specific sites, not strategic areas the precise delineations of which would require
subsequent analysis and review. The key sentence in paragraph 67, “having regard to
the housing requirements and limited availability of alternative, sustainable sites’,
contains in these circumstances a logicaly coherent reason for holding that
exceptional circumstances existed. Mr Turney sought to persuade me that the issue of
limited availability could not sensibly add to the issue of objective assessment of
need, but | cannot agree; this was a free-standing factor which was clearly capable of
amounting to an exceptional circumstance. Additionally, an examination of all the
reasoning contained within paragraphs 63-67 of the report reveals that the Inspector
paid regard to the purposes of the Green Belt, the nature and quality of the proposed
impingement, and the issue of sustainability. As for the latter, this Green Belt was
drawn close to the City boundary and it would have been difficult to have undertaken
sustainable development beyond the outer boundary of the Green Belt. This was an
issue which, abeit hardly decisive, was properly taken into account — it is referred to
specifically in paragraph 84 of the NPPF. All these factors were properly assessed in
determining the existence of exceptional circumstances.

A similar approach underpins the Inspector’s broader consideration of the Spatial
Strategy and Policy 3 within the ACS. The formulation of the issue, “whether the
approach [in the ACS] to making alterations to the Green Belt is justified’, is a
reference to paragraphs 47, 83 and 86 of the NPPF. At paragraph 110, the Inspector
accepts the Defendants' contention that the acuteness of the need is such that some
intrusion into the Green Belt (and its consequent revision) will be required. Paragraph
111 may be quite brief but, read both in isolation and in conjunction with the
remainder of the report, makes clear that the Inspector is continuing to ask herself the
same sorts of questions that she posed, and answered, at paragraphs 63-67 of her
report: viz. (i) limited availability; (ii) the location of the Green Belt in relation to the
main built-up area of Nottingham; and (iii) sustainability (to which paragraph 86 of
the NPPF relates, in particular). Footnote 26 to her report (relating to the first
sentence of paragraph 111) is a legally accurate statement of the position under
paragraphs 47, 83 and 86 of the NPPF. It follows that the core conclusion in the first
sentence of paragraph 111 of the report — that exceptional circumstances exist —
cannot be successfully impugned. Albeit with less than complete precision, | consider
that the Inspector has, at least in legally sufficient terms, followed the sort of approach
| have set out under paragraphs 19, 21, 22 and 43 above.

| agree with Miss Ellis that Mr Turney’s submissions go too far, and tend to the very
circularity he seeks to identify in the Inspector’s report. Specificaly, his submissions
are in danger of according excessive weight to paragraph 83 of the NPPF, by stacking
up a series of objections to sustainable development which came close to being
insurmountable.

As for Mr Turney’s separate point about the two-staged approach adopted by the
ACS, | agree that, in principle, there is a danger of the issue of exceptional
circumstances falling between two metaphorical stools. If, for example, exceptional
circumstances were not properly considered at Stage 1, it would be difficult for the
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issue properly to be addressed at Stage 2. Although section 19(2)(a) of the Act would
no doubt continue to apply, the ACS would be a powerful dictator of subsequent
policy, particularly in circumstances where Stage 2 is only concerned with the detail,
and not with the principle.

The question arises of whether the flawed approach | have just outlined was, in fact,
the approach adopted by the Inspector. In my judgment, it was not. As the Inspector
correctly observed, a two-staged approach is not impermissible in principle athough
it is not expressly authorised by the NPPF. The Inspector recognised that there were
some weaknesses inherent in such an approach (see paragraphs 116 and 117), but
these were manageable. In my judgment, the key point is that the Inspector was able
to reach an evidence-based conclusion as to the presence of exceptional circumstances
a the first stage, and that she was not in some way adjourning the matter over for
substantive consideration at Stage 2. Further, in modifying the ACS so as to achieve
a sequential approach to site release (with Green Belt release occurring, as it were,
last) the Inspector was achieving an overall state of affairs which, as she put it,
“should secure an effective policy consistent with national policy” (paragraph 118).
Not merely was this a legally tenable approach, it was in my judgment both sensible
and appropriate in the circumstances of the instant case. | would not go so far as to
hold that paragraph 118 of the report directly applied paragraph 83 of the NPPF, and
somehow satisfied the touchstone of exceptional circumstances; but what it did was to
bring about an outcome which has the strong tendency to protect the Green Belt and
its purposes. For example, to the extent that release of Green Belt land would be
required, the first candidate for release would be land nearer the inner boundary. The
sequential approach was, therefore, afactor to be taken into account.

| agree with Miss Ellis that in relation to the Part 2 Local Plan exercise it would
remain incumbent on the Defendants to act consistently with national policy, in line
with sections 19(2)(a) and 34 of the Act.

| am far from convinced that Mr Turney’ s first ground really adds to his second. The
complaint is that consideration was not given to a figure lower than 30,550, such that
revision of the Green Belt might not be required. It is of course correct that the
majority of the new housing will not be built on Green Belt land, from which it
follows that removing severa thousand homes from the aggregate figure could well
lead to the consequence that no Green Belt release would be required. However, the
issue for the Inspector was whether the release of some Green Belt land was justified,
having regard to the objectively assessed need. The Inspector concluded that it was,
applying paragraphs 47, 83 and 86 of the NPPF. If it was not justified, the Green Belt
boundaries would have remained as before. It was not incumbent on the Inspector to
“salami-dlice” the objectively assessed need further, and to consider some
hypothetical lower number. Such an obligation would only have arisen if meeting the
whole of the objectively assessed need was not justified, because exceptiona
circumstances did not exist to amount to that justification.

Given these conclusions, the Interested Parties do not need to succeed on their
separate submissions directed to the particular attributes of their land at Toton.
However, | accept the submissions of Mr Richard Honey for the Interested Parties that
his clients' land may be separately considered. First, the subject land is a co-
ordinated, mixed-use site, and the Claimants in these proceedings are not challenging
those aspects of the ACS which cover employment and transport. Secondly, detailed
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consideration was given at paragraphs 68-76 of the report to whether exceptional
circumstances existed to justify the revision of the Green Belt to accommodate this
particular mixed-use site. Given that the Interested Parties site was both highly
sustainable and on built-up land, albeit within Green Belt, the robust conclusions
appearing at paragraph 70 of the Report are hardly surprising.

It follows that, despite the clarity and force of Mr Turney’s submissions on his
primary grounds of appeal, | cannot accept them.

Ground 3

64.

65.

606.

67.

By this Ground the Claimant seeks to challenge the Defendants sustainability
appraisal dated June 2012, which it is submitted failed to satisfy the requirements of
the SEA Regulations. The general principles are not in dispute: the SEA Regulations
provide the framework for development consent decisions to be subject to an
assessment of their environmental effects, in line with the purposive interpretation
mandated by the SEA Directive (2001/42/EC) (see, for a detailed exposition, Walton
v Scottish Ministers [2013] PTSR 51).

Regulation 12 of the SEA Regulations provides:-
“Preparation of Environmental Report

12—(1) Where an environmental assessment is required by
any provision of Part 2 of these Regulations, the responsible
authority shall prepare, or secure the preparation of, an
environmental report in accordance with paragraphs (2) and (3)
of this Regulation.

(2) The report shall identify, describe and evaluate the likely
significant effects on the environment of—

(a) implementing the plan or programme; and

(b) reasonable alternatives taking into account the objectives
and the geographical scope of the plan or programme.”

Schedule 2 to the SEA Regulations identifies the matters which, so far as may be
relevant, ought to be included in the report.

The jurisprudence governing the application of Regulation 12 is not substantially in
dispute. | am able to draw heavily on paragraphs 19 and 20 of Mr Turney’s Skeleton
Argument. The following propositions emerge from the decisions of this Court in
Save Historic Newmarket v Forest Heath District Council [2011] JPL 1233 and Heard
v Broadland DC [2012] Env LR 233:-

(2) It is necessary to consider reasonable alternatives, and to report on those
alternatives and the reasons for their rejection;



Judagment Approved by the court for handing down. Double-click to enter the short title

68.

69.

70.

(2) While options may be rejected as the Plan moves through various stages, and do
not necessarily fall to be examined at each stage, a description of what alternatives
were examined and why has to be available for consideration in the environmental
report;

(3) Itispermissible for the environmental report to refer back to earlier documents, so
long as the reasons in the earlier documents remain sound;

(4) The earlier documents must be organised and presented in such a way that it may
readily be ascertained, without any paper chase being required, what options were
considered and why they had been rejected;

(5) The reasons for rejecting earlier options must be summarised in the final report to
meet the requirements of the SEA Directive;

(6) Alternatives must be subjected to the same level of analysis as the preferred
option.

In City and District of St Albans v SSCLG [2009] EWHC 1280 (Admin) Mitting J
guashed the relevant policies because reasonable alternatives to them were not
identified, described and evaluated before the choice was made.

Section 7 of the Sustainability Assessment, “Developing and Appraising Strategic
Options’, is at issue. This purported to consider reasonable alternatives in line with
the SEA Directive and the SEA Regulations. Three options were specifically
considered, namely (1) what was described as the “high growth” option, entailing
71,700 new homes, (2) the “medium growth” or ACS option (based on a figure of
52,050 homes — which differs from the eventual ACS figure substantially, although
nothing appears to turn on this), and (3) a “low growth” option based on what was
described as past house building rates (41,888 new homes). The sustainability
assessment analysed each option. It concluded that the high growth option secured
more housing than was necessary, and was unlikely to be achievable in any event. As
for the medium growth option:-

“[1t] would provide housing in line with the Regional Plan. Its
impacts would be similar to that of Option 1 without such
positive and negative impacts on the corresponding SA
objectives, given that less housing would be provided, but it
would meet the needs of the local population, and would allow
for more limited in-migration to the planned areas. This level
of growth would have a positive impact on the housing and
health SA objectives but a negative impact on heritage,
environment, bio-diversity and Gl, landscape, natural resources
and flooding, waste, energy and climate change and transport
SA objectives.”

Asfor the low growth option:-

“[It] proposes housing growth below that of the Regional Plan.
This is only a minor positive impact on the housing SA
objective, as less housing will be provided. All other SA
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objectives either have a negative, neutral or unknown score.
Constraining housing supply would have a negative impact on
health as this could exacerbate homelessness. This level of
housing provision would not meet the needs of the local
population (using the 2008 based housing projections); out-
migration would also be unlikely. The impact on sensitive land
or sites would be less, hence the lower negative scores for
heritage, environment, bio-diversity and GlI, landscape, natural
resources and flooding, waste, energy and climate change and
transport SA objectives. There would also be a negative impact
on the employment SA objective as this scenario would
constrain the labour force. No further mitigation is put forward
and is set out for the first two appraisals.”

On my understanding, Mr Turney advances two related submissions on the
Sustainability Assessment. First, he submits that no consideration was given to an
option which, in terms, entailed no impingement on existing Green Belt land (in
which circumstances no Green Belt review would be required). Secondly, criticismis
made of the manner in which the low growth option was examined, in particular in the
context of the implications for the Green Belt. In regard to both submissions, Mr
Turney took issue with paragraph 22 of Miss Gibson's witness statement, which
provides:-

“The quantum of development allowed for in this lower, below
trend assessment of housing provisions was broadly equivalent
to the level of housing provision possible without requiring
development in the Green Belt, according to the Councils
strategic housing land availability assessments. (DDB8
demonstrates how this is worked out) and the sustainability
consequences described would be the same.”

Mr Turney submits that reaching down into Miss Gibson’s witness statement entails
an impermissible “paper chase’, particularly when one factors in the need to bring
into consideration the cal culations contained within DDB8.

In hiswritten submissions Mr Turney took issue with other passagesin Miss Gibson’'s
witness statement which indicate how the evidence base for the Sustainability
Assessment was assembled. Mr Turney did not press these points in oral argument,
and in my judgment they relate to matters of such minutiae that they cannot properly
advance the gravamen of the Claimant’s third ground.

| cannot accept Mr Turney’s submissions on his third ground. Pages 116 and 117 of
the Sustainability Assessment do expressly consider the consequences of not
reviewing the boundaries to the Green Belt, and the consequent advantages and
disadvantages. In my judgment, having regard to paragraph 22 of Miss Gibson's
witness statement does not entail an impermissible paper chase: this is admissible,
expert evidence which explains the context of the low-growth option within the
Sustainability Assessment. Thisis the option which did not involve incursion into the
Green Belt. Furthermore, | take Miss Ellis point that there were district-specific
sustainability assessments within the scope of the overall exercise: see for example,
pages 82 and 87-142 in relation to Broxtowe Borough Council. Ultimately, it was for
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the Defendants in the exercise of their collective planning judgement to identify
which “reasonable alternatives’ needed to be considered, and in my view the
approach taken simply cannot be impugned in these proceedings for error of law.

Conclusion

75.  This appea brought under section 113 of the Planning and Compulsory Purchase Act
2004 must be dismissed.
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Sir David Keene :
Introduction

1. This appeal concerns the interpretation of the relatively recent (March 2012) National
Planning Policy Framework (“the Framework”) and in particular of the policies
contained therein in respect of residential development proposals, The issue is one
which arises in the situation where, as in the present case and in a number of other
planning authority areas, there is not as yet a local plan produced after and in
accordance with the Framework.

2. Hunston Properties Limited (“Hunston”) applied for outline planning permission for
the construction of 116 dwellings, a care home and some associated facilities on five
hectares of agricultural land within the district of St Albans. Permission was refused
by the District Council, now the appellant, principally on the ground that the site was
almost entirely within the Metropolitan Green Belt. Hunston appealed under Section
78 of the Town and Country Planning Act 1990 (“the 1990 Act”) and, simplifying the
history of the matter, the appeal was dismissed on 12 March 2013 by an inspector
appointed by the Secretary of State. Hunston then challenged that decision in the
Administrative Court under Section 288 of the 1990 Act. H.H. Judge Pelling QC,
sitting as a judge of the High Court, quashed the inspector’s decision, and the Council
now appeals with permission granted by Sullivan LJ. The Secretary of State appeared
by counsel in the Administrative Court to resist the Section 288 challenge but seeks to
play no part in these appeal proceedings.

3. I note the basis on which Sullivan LJ gave permission to appeal. He said that he was
not persuaded that the appeal had a real prospect of success, but he found there to be a
compelling reason for the appeal to be heard so that there could be a “definitive

- answer to the proper interpretation of paragraph 47” of the Framework, and in
particular the interrelationship between the first and second bullet points in that

paragraph.
Policy Context

4. The Framework was published by the Government in order to set out its planning
policies for England, so as to give guidance to local planning authorities and other
decisions-makers in the planning system. It was seen by the Minister for Planning as
simplifying national planning guidance “by replacing over a thousand pages of
national policy with around fifty, written simply and clearly.” Unhappily, as this case
demonstrates, the process of simplification has in certain instances led to a diminution
in clarity. It will be necessary to set out the wording of paragraph 47 of the
Framework very soon in this judgment. I have to say that [ have not found arriving at
“a definitive answer” to the interpretative problem an easy task, because of ambiguity
in the drafting. In such a situation, where one is concerned with non-statutory policy
guidance issued by the Secretary of State, it would seem sensible for the Secretary of
State to review and to clarify what his policy is intended to mean. Nonetheless, the
Supreme Court in Tesco Stores Ltd -v- Dundee City Council [2012] UKSC 13 has
emphasised that policy statements are to be interpreted objectively by the court in
accordance with the language used and in its proper context, so that the meaning of
the policy is for the courts, even if the application of the policy is for planning
authorities and other planning decision-makers: see paragraphs 18 and 19. That case
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was concerned with policy in a statutory development plan, but it would seem
difficult to distinguish between such a policy statement and one contained in non-
statutory national policy guidance. I accept, therefore, as do the parties to this appeal,

that it is for this court to seek to arrive at the appropriate meaning of paragraph 47 of
the Framework.

That paragraph begins the section of the Framework entitled “Delivering a wide

choice of high quality homes.” Insofar as material for present purposes, it reads as
follows:

“47. To boost significantly the supply of housing, local
planning authorities should;

* Use their evidence base to ensure that their Local
Plan meets the full, objectively assessed needs for
market and affordable housing in the housing market
area, as far as is consistent with the policies set out in
this Framework, including identifying key sites
which are critical to the delivery of the housing
strategy over the plan period;

* Identify and update annually a supply of specific
deliverable sites sufficient to provide five years
worth of housing against their housing requirements
with an additional buffer of 5% (moved forward from
later in the plan period) to ensure choice and
competition in the market for land, Where there has
been a record of persistent under delivery of housing,
local planning authorities should increase the buffer
to 20% (moved forward from later in the plan period)
to provide a realistic prospect of achieving the
planned supply and to ensure choice and competition
in the market for land.”

These are the two bullet points referred to by Sullivan LJ.

There is no doubt, that in proceeding their local plans, local planning authorities are
required to ensure that the “fu]l objectively assessed needs™ for housing are to be met,
“as far as is consistent with the policies set out in this Framework”. Those policies
include the protection of Green Belt land. Indeed, a whole section of the Framework,
Section 9, is devoted to that topic, a section which begins by saying “The Government
attaches great importance to Green Belts”: Paragraph 79. The Framework seems to
envisage some review in detail of Green Belt boundaries through the new Local Plan
process, but states that “the general extent of Green Belts across the country is already
established.” It seems clear, and is not in dispute in this appeal, that such a Local Plan
could properly fall short of meeting the “full objectively assessed needs” for housing
in its area because of the conflict which would otherwise arise with policies on the
Green Belt or indeed on other designations hostile to development, such as those on
Areas of Ouistanding Natural Beauty or National Parks. What is likely to be
significant in the preparation of this Local Plan for the district of St Albans is that
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virtually all the undeveloped land in the district outside the built up areas forms part
of the Metropolitan Green Belt.

7. However, no such new Local Plan for this district currently exists. There remains the
old-style Local Plan, the St. Albans City and District Local Plan Review, dating from
1994, but it is not suggested that its contents insofar as they deal with housing land
requirements are of any relevance today. The most recent policy document
containing a quantified assessment of such requirements in the district was the East of
England Plan, which contained a figure of 360 dwelling units per annum, but that Plan
was revoked on the 3 January 2013, in accordance with the Government’s move away
from strategically based figures. Thus, as the inspector in the present case put it:

“there is a policy vacuum in terms of the housing delivery
target.” [paragraph 23]

8. The appellant Council resolved on 17 January 2013 that the target of 360 dwellings
per annum from 2001 to 2021 remained the most appropriate interim housing target
for housing land supply purposes.

0. There are a number of other policies in the Framework which are of relevance. At
paragraph 13 it states that the Framework:

“constitutes guidance for local planning authorities and
decision-takers both in drawing up plans and as a material
consideration in determining applications.”

Paragraph 14 begins by saying that:

“At the heart of the National Planning Policy Framework is a
presumption in favour of sustainable development, which
should be seen as a golden thread running through both plan-
making and decision-taking.”

It goes on in that same paragraph to spell out what that means for plan-making and for
decision-taking, In respect of the latter, it sets out two bullet points. The first deals
with cases where there is a development plan. The second is relevant to the present
appeal:

“where the development plan is absent, silent or relevant
policies are out-of-date, [it means] granting permission unless:

any adverse impacts of doing so would significantly and
demonstrably outweigh the benefits, when assessed against
the policies in this Framework taken as a whole;

or

specific policies in this Framework indicate development
should be restricted.”

A footnote, n0.9, gives examples of such policies as are meant by that last sentence,
including policies relating to land designated as Green Belt.
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10.

As I have already said, the Framework includes specific policies to protect Green Belt
land. Paragraphs 87 and 88 are of particular relevance. They state:

“87. As with previous Green Belt policy, inappropriate
development is, by definition, harmful to the Green Belt and
should not be approved except in very special circumstances.

88. When considering any planning application, local
authorities should ensure that substantial weight is given to any
harm to the Green Belt. ‘Very special circumstances’ will not
exist unless the potential harm to the Green Belt by reason of

inappropriateness, and any other harm, is clearly outweighed by
other considerations.”

The Framework does not seek to define further what “other considerations” might
outweigh the damage to the Green Belt, but in principle there seems no reason why in
certain circumstances a shortfall in housing land supply might not do so.

The Planning Appeal and the Inspector’s Decision

11.

12,

13.

It was agreed at the planning inquiry that the proposed development on this site would
constitute inappropriate development in the Green Belt. The inspector noted that, by
virtue of paragraph 87 of the Framework, it should not be permitted except in very
special circumstances. That led her to the topic of housing land supply.

The inspector referred to paragraph 47 of the Framework and then considered the
development plan position. She observed that there was “no definitive housing
delivery requirement” in any relevant plan (paragraph 24 of decision letter). She
described the Department for Communities and Local Government (“DCLG™) 2008
projections of new households as providing the most up-to-date figures. They gave a
projection of 688 new houscholds per annum in this district. Hunston contended for
various upwards adjustments of that annual figure, but even without those it can be
seen that arithmetically the projection produced a five year requirement of 3,440
dwelling units. Hunston’s figure was 3,600 units.

However, the inspector regarded such figures as failing to take account of the
constraints on development within the district, particularly the Green Belt. She noted
that the old East of England (regional) Plan had reflected such constraints and had
come up with its figure of 360 units per annum:

“26... stnking a balance of the social, economic and
environmental objectives with the aim of achieving sustainable
development. The balance was evidence based, consulted
upon, subject to a sustainability appraisal, justified and
publically examined.”

The inspector added that there was no evidence to suggest that the constraints would

be any less applicable now, and at paragraph 29 she said that the figure in the East of
England Plan (the RSS):
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“29. ... provided housing requirements for the period to 2021
and took account of the severe constraints in the District. It
provides the only figure that has been scrutinised through the
independent examination process. Government policy aims for
localism rather than top down set targets but there was nothing
to indicate that the constraints identified in the RSS process are
reduced because the RSS is no longer extant.”

14.  Consequently, the inspector concluded as follows on housing need:

“At this time and in the absence of an identified need that takes
account of any constraints to development and acknowledging
the age of the RSS data, and the fact that the RSS has now been
revoked, T consider it is reasonable that the annual housing
target should have regard to constraints in the district and be
that which takes them into account. As resolved by the Council
on 17 January 2013, provision should be made for a minimum
of 360 residential units per annum on specific deliverable
sites.” (Paragraph 30)

15.  On the supply side of the exercise, the District Council put forward a figure of 2183
dwelling unit sites available within five years. On analysis, the inspector found that
that was too high by about 100 units, but nonetheless it meant that there was a supply
of housing land in excess of the five year requirement if that was put at 360 dwellings
per annum. As a five year total, she appears to have put the total five year housing
land supply at about 2080 units. Thus the inspector at paragraph 67 concluded:

“67. Additional delivery of housing would be of value as would
the proposed affordable housing provision whether at 35% or
53%. Nevertheless, the five year housing land supply has been
found to be robust even if the delivery may not be as high as
the Council advises on some sites. A 5% buffer over and above
the five year supply has been found to be appropriate and there
is a realistic prospect that adequate provision has been made for
the delivery of five years plus 5% supply of housing land.
Therefore the supply of additional housing on a greenfield
Green Belt site is not afforded weight.”

16.  The inspector in her overall conclusion on the residential development gave weight to
certain factors, but said:

“However, in the absence of an identified need for the release
of a greenfield Green Belt site, the substantial harm to the
Green Belt and significant harm to the character and
appearance of the countryside are not clearly outweighed by the
other material considerations either individually or as a whole.
Therefore the very special circumstances necessary to justify
the inappropriate residential development in the Green Belt do
not exist.” (Paragraph 71)
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She added that the development would be contrary to Local Plan policies and to
Government policy in the Framework, and consequently she dismissed the appeal.

The High Court Decision

17. In the Section 288 proceedings it was argued by Hunston that the inspector had erred
by failing to identify the “full objectively assessed needs” for housing in the area, as
required by the first bullet point in paragraph 47 of the Framework, and had failed, in
this situation where there was no new Local Plan containing housing requirements, to
recognise the shortfall between those needs and the supply of housing sites. Had she
adopted the correct policy approach, she might have found that very special
circumstances, sufficient to outweigh the contribution of the appeal site to the
Metropolitan Green Belt, existed. Thus she erred in law.

18.  The deputy judge accepted this argument. In his judgment at paragraph 28 he said:

“28. Where it is being contended that very special
circumstances exist because of a shortfall caused by the
difference between the full objectively assessed needs for
market and affordable housing and that which can be provided
from the supply of specific deliverable sites identified by the
relevant planning authority, I do not see how it can be open to a
LPA or Inspector to reach a conclusion as to whether that very
special circumstance had been made out by reference to a
figure that does not even purport to reflect the full objectively
assessed needs for market and affordable housing applicable at
the time the figure was arrived at.”

He went on to add:

“A figure that takes account of constraints should not have any
role to play in assessing an assertion by an applicant in the
position of HPL that an actual housing requirement has not
been met.”

He observed that the Framework did not encourage the use of need figures derived
from such earlier regional plans as the East of England Plam, as it could have done if it
had been intended by the government that such should be the approach where a new
Local Plan prepared in accordance with the Framework had not been adopted.

19.  The District Council had relied upon the wording of the first bullet point in paragraph
47 of the Framework and in particular the words about meeting the housing needs “as
far as is consistent with the policies set out in this Framework.” The Council
contended that this justified the inspector’s use of figures for housing needs which
reflected the very substantial constraints on development within this district. The
judge rejected that argument, commenting at paragraph 29:

“... the suggestion that the words “... in so far as is consistent
with the policies set out in this Framework...” requires or
permits a decision maker to adopt an old RSS figure is
unsustainable as a matter of language. That language requires
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that the decision maker considers each application or appeal on
its merits. Having identified the full objectively assessed needs
figure the decision maker must then consider the impact of the
other policies set out in the NPPF...

... It is entirely circular to argue that there are no very special
circumstances based on objectively assessed but unfulfilled
need that can justify development in the Green Belt by
reference to a figure that has been arrived at under a revoked
policy which was arrived at taking account of the need to avoid
development in the Green Belt,”

He concluded that the inspector’s approach had been wrong in law. The proper
approach was to assess need, then identify the unfulfilled need having regard to the
supply of specific deliverable sites, and then to decide whether fulfilling the need
(plus any other factors in favour of permission) clearly outweighed the harm which
would be caused to the Green Belt. As he rightly said, that final stage involved
planning judgment, which was not for the court. As a result he quashed the
inspector’s decision.

Discussion

21.

22.

23.

In essence, the issue is the approach to be adopted as a matter of policy towards a
proposal for housing development on a Green Belt site where the housing
requirements for the relevant area have not yet been established by the adoption of a
Local Plan produced in accordance with the policies in the Framework. Such
development is clearly inappropriate development in the Green Belt and should only
be granted planning permission if “very special circumstances” can be demonstrated.
That remains government policy: paragraph 87 of the Framework. In principle, a
shortage of housing land when compared to the needs of an area is capable of
amounting to very special circumnstances. None of these propositions is in dispute.

Neither party before us sought to take issue with the inspector’s findings as to the
supply of housing land over the five year period in this district. But, as will be
evident from the earlier passages in this judgment, the inspector found that there was
no shortfall in the supply because she regarded it as necessary to identify a housing
requirement figure which reflected the constraints on built development in the district
generally which resulted from the extensive areas of Green Belt there. The best she
felt she could do was to adopt the earlier East of England Plan figure which, though in
a revoked plan, sought to take account of such constraints. Was she entitled to do so?

The appellant Council contends that she was. On its behalf Mr. Reed emphasises the
close links between the first two bullet points of paragraph 47 of the Framework
(which I will number 47(1) and (2) for the sake of convenience.) Paragraph 47(2)
requires there to be five years supply of housing sites, that is to say a supply sufficient
to meet a local planning authority’s housing requirements for five years. But to
discover what is meant by the reference to housing requirements, one has to go to
paragraph 47(1), and while that refers to “the full objectively assessed needs,” it also
adds the qualification “as far as is consistent with the policies set out in this
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Framework.” That, it is submitted, means that one has to take into account such
policies as those on the protection of the Green Belt. The qualification does not relate
solely to the process of producing a Local Plan. Paragraph 47(1) has to be read as a
whole and, if one goes to it as Hunston do for the reference to “full objectively
assessed needs” when dealing with a development control decision, one must take on
board the qualification as well. One cannot rely on the objectively assessed needs
part without having regard to the reference to policy constraints.

24,  The Council contends that the inspector used the former East of England plan figure
for housing requirements while recognising that it was not ideal. But she was doing
her best to arrive at an assessment which reflected the whole of paragraph 47(1) and
not just part of it, so as to include the constraints flowing from other policies as well
as the household projections. The mere fact that this was a development control
situation as opposed to local plan formulation does not, it is said, undermine the need
to reflect the whole of paragraph 47(1). The policies in the Framework provide
guidance, as paragraph 13 states, both for the drawing up of plans and in the
determination of planning applications.

25. 1 see the force of these arguments, but I am not persuaded that the inspector was
entitled to use a housing requirement figure derived from a revoked plan, even as a
proxy for what the local plan process may produce eventually. The words in
paragraph 47(1), “as far as is consistent with the policies set out in this Framework”
remind one that the Framework is to be read as a whole, but their specific role in that
sub-paragraph seems to me to be related to the approach to be adopted in producing
the Local Plan. If one looks at what is said in that sub-paragraph, it is advising local
planning authorities:

“to ensure that their Local Plan meets the full, objectively
assessed needs for market and affordable housing in the
housing market area, as far as is consistent with the policies set
out in this Framework.”

That qualification contained in the last clause quoted is not qualifying housing needs.
It is qualifying the extent to which the Local Plan should go to meet those needs. The
needs assessment, objectively arrived at, is not affected in advance of the production
of the Local Plan, which will then set the requirement figure.

26. Moreover, I accept Mr Stinchcombe QC’s submissions for Hunston that it is not for
an inspector on a Section 78 appeal to seek to carry out some sort of local plan
process as part of determining the appeal, so as to arrive at a constrained housing
requirement figure. An inspector in that situation is not in a position to carry out such
an exercise in a proper fashion, since it is impossible for any rounded assessment
similar to the local plan process to be done. That process is an elaborate one
involving many parties who are not present at or involved in the Section 78 appeal. I
appreciate that the inspector here was indeed using the figure from the revoked East
of England Plan merely as a proxy, but the government has expressly moved away
from a “top-down” approach of the kind which led to the figure of 360 housing units
required per annum. I have some sympathy for the inspector, who was seeking to
interpret policies which were at best ambiguous when dealing with the situation which
existed here, but it seems to me to have been mistaken to use a figure for housing
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requirements below the full objectively assessed needs figure until such time as the
Local Plan process came up with a constrained figure.

It follows from this that I agree with the judge below that the inspector erred by
adopting such a constrained figure for housing need. It led her to find that there was
no shortfall in housing land supply in the district. She should have concluded, using
the correct policy approach, that there was such a shortfall. The supply fell below the
objectively assessed five year requirement.

However, that is not the end of the matter. The crucial question for an inspector in
such a case is not: is there a shortfall in housing land supply? It is: have very special
circumstances been demonstrated to outweigh the Green Belt objection? As Mr
Stinchcombe recognised in the course of the hearing, such circumstances are not
automatically demonstrated simply because there is a less than a five year supply of
housing land. The judge in the court below acknowledged as much at paragraph 30 of
his judgment. Self-evidently, one of the considerations to be reflected in the decision
on “very special circumstances” is likely to be the scale of the shortfall.

But there may be other factors as well. One of those is the planning context in which
that shortfall is to be seen. The context may be that the district in question is subject
on a considerable scale to policies protecting much or most of the undeveloped land
from development except in exceptional or very special circumstances, whether
because such land is an Area of Outstanding Natural Beauty, National Park or Green
Belt. If that is the case, then it may be wholly unsurprising that there is not a five year
supply of housing land when measured simply against the unvarnished figures of
household projections. A decision-maker would then be entitled to conclude, if such
were the planning judgment, that some degree of shortfall in housing land supply, as
measured simply by household formation rates, was inevitable. That may well affect
the weight to be attached to the shortfall.

I therefore reject Mr Stinchcombe’s submission that it is impossible for an inspector
to take into account the fact that such broader, district-wide constraints exist. The
Green Belt may come into play both in that broader context and in the site specific
context where it is the trigger for the requirement that very special circumstances be
shown. This is not circular, nor is it double-counting, but rather a reflection of the
fact that in a case like the present it is not only the appeal site which has a Green Belt
designation but the great bulk of the undeveloped land in the district outside the built-
up areas. This is an approach which takes proper account of the need to read the
Framework as a whole and indeed to read paragraph 47 as a whole. It would, in my
judgment, be irrational to say that one took account of the constraints embodied in the
polices in the Framework, such as Green Belt, when preparing the local plan, as
paragraph 47(1) clearly intends, and yet to require a decision-maker to close his or her
eyes to the existence of those constraints when making a development conirol
decision. They are clearly relevant planning considerations in both exercises.

There seemed to be some suggestion by Hunston in the course of argument that a
local planning authority, which did not produce a local plan as rapidly as it should,
would only have itself to blame if the objectively-assessed housing need figures
produced a shortfall and led to permission being granted on protected land, such as
Green Belt, when that would not have happened if there had been a new-style local
plan in existence. That is not a proper approach. Planning decisions are ones to be
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32.

33.

arrived at in the public interest, balancing all the relevant factors and are not to be
used as some form of sanction on local councils. It is the community which may
suffer from a bad decision, not just the local council or its officers.

Where this inspector went wrong was to use a quantified figure for the five year
housing requirement which departed from the approach in the Framework, especially
paragraph 47.. On the figures before her, she was obliged (in the absence of a local
plan figure) to find that there was a shortfall in housing land supply. However,
decision-makers in her position, faced with their difficult task, have to determine
whether very special circumstances have been shown which outweigh the contribution
of the site in question to the purposes of the Green Belt. The ultimate decision may
well turn on -a number of factors, as I have indicated, including the scale of the
shortfall but also the context in which that shortfall is to be seen, a context which may
include the extent of important planning constraints in the district as a whole. There
may be nothing special, and certainly nothing “very special” about a shortfall in a
district which has very little undeveloped land outside the Green Belt. But ultimately
that is a matter of planning judgment for the decision-maker.

Conclusion

The inspector did err in law in the approach she adopted to calculating the housing
land requirement over the five year period. I would therefore quash her decision. The
Section 78 appeal will consequently have to be redetermined in accordance with the
guidance in this judgment, if my Lords agree. I would dismiss this appeal.

Lord Justice Ryder:

34.

I agree,

Lord Justice Maurice Kay:

35.

I also agree.
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Stuart Catchpole QC :
INTRODUCTION

1. In November 1998, the Claimant purchased a house and land known as Fourells,
Richings Park, Iver, Buckinghamshire (“Fourells’). Fourells comprises a dwelling
house with gardens to the front and rear. It also comprises a reasonably substantial
paddock which adjoins the boundary of the rear garden.

2. The First Defendant is the local planning authority for the area in which Fourells and
the surrounding land at Richings Park are situated. Amongst other things, the First
Defendant was under a duty to produce Development Plan Documents (“DPDs”) for
its area pursuant to Part 2 of the Planning and Compulsory Purchase Act 2004. The
First Defendant prepared and adopted a DPD known as the South Bucks Core
Strategy (“the Core Strategy”). The First Defendant adopted the Core Strategy on 22
February 2011. As required by the relevant legislation, the Core strategy had been
subject to independent examination by an inspector appointed by the Second
Defendant. That report was dated 31 January 2011. The Second Defendant has
played no part in the present appeal.

3. In simple terms, the Claimant wishes to change the designation of the rear garden at
Fourells and the Paddock as part of the Green Belt. He aso wished to have the
Paddock identified as land appropriate for housing development. Neither the
Inspector nor the First Defendant accepted his submissions. As such, the Core
Strategy has maintained both the rear garden at Fourells and the Paddock as part of
the Green Belt. The only matter which is challenged in the present apped is the
continued designation of the rear garden as part of the Green Belt.

4, As is set out in more detail below, the rear garden of Fourells was included in the
Green Belt in the Local Plan adopted in 1999. Underlying all of the arguments
advanced by the Claimant is the submission that the Green Belt was not lawfully
extended to include the rear garden of Fourellsin 1999. Thisis because, according to
the Claimant, the Green Belt can only be extended if there are exceptional
circumstances and none were demonstrated or relied on at the time that the decision to
include the rear garden of Fourells in the Green Belt was made. Indeed, on the
Claimant’s case, the Inspector who conducted the relevant inquiry in 1997 positively
concluded that there were no exceptional circumstances.

THE GROUNDS OF CHALLENGE
5. The challenge is made on two grounds.

6. Under the first ground, the Claimant contends that the Inspector appointed by the
Second Defendant erred in law in carrying out her independent examination of the
Core Strategy. Pursuant to Regulation 31 of the Loca Development (England)
Regulations 2004 (“the 2004 Regulations’), the Inspector was required to consider,
amongst other things, whether the Core Strategy proposed by the First Defendant was
“sound”.

7. The Claimant contends that the Inspector’s conclusion that it was sound was in error
because she needed to determine whether the Core Strategy was consistent with
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national policy including national policy as set out in PPG2. The Claimant contends
that the Inspector did not have regard to the full history of the Green Belt boundary at
the Claimant's property (and, in particular, the alleged error of law in extending the
Green Belt to include the rear garden of Fourells) because of a mistaken belief that
she could not change the Green Belt boundary by reason of events which took place
before the adoption of the 1999 Local Plan.

The second ground alleges that, because of those errors, the First Defendant should
not have adopted the Core Strategy (in relation to the rear garden land) and the
recommendations from the Inspector because they were made on aflawed basis.

As aresult the Claimant says that he has been prejudiced.

THE RELIEF SOUGHT

10.

The relief sought is an order quashing the core strategy and its associated Proposals
Map to the extent that they seek to include the rear garden at Fourells land within the
Green Belt. As | have dready noted, there was no challenge in the present
proceedings to the continued designation of the Paddock as part of the Green Belt.

THE RELEVANT STATUTORY PROVISIONS, GUIDANCE AND AUTHORITIES

Theobligation on the First Defendant to prepare and maintain a local develop scheme

11.

12.

Section 15 of the Planning and Compulsory Purchase Act 2004 (“the PCPA 2004”) as
amended sets out the statutory obligation on the First Defendant to prepare a local
development scheme:

15. Local Development Scheme
(1) The local planning authority must prepare and
maintain a scheme to be known as their local
development scheme.
(2) The scheme must specify —

(aa) the local development documents which are to be
development plan documents,

(b) the subject matter and geographical area to which
each [ development plan document] isto relate;

Pursuant to Section 15(8) of the PCPA 2004, the local planning authority must revise
their scheme at such time as they consider appropriate or when directed to do so by
the Secretary of State. That ties in with the obligation on the local authority under
section 13 of the PCPA 2004:

13. Survey of Area
(1) The local planning authority must keep under review
the matters which may be expected to affect the
development of their area or the planning of its
development.
(2) These mattersinclude —
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(@)

(b)
(©)
(d)
(€)
(f)

the principal  physical, economic and
environmental characteristics of the area of the
authority;

the principal purposes for which land is used in
the aresa;

the size, composition and distribution of the
population of the area;

the communications, transport system and traffic
of the areg;

any other considerations which may be expected
to affect those matters;

such other matters as may be prescribed or as the
Secretary of State (in a particular case) may
direct.

The matters also include —

(@
(b)

any changes which the authority think may occur
to any other matter;

the effect such changes are likely to have on the
development of the authority’'s area or the
planning of such development.

(4) The local authority may also keep under review and
examine the matters mentioned in subsections (2) and

(3)

in relation to any neighbouring area to the extent

that those matters may be expected to affect the area of
the authority.

L ocal Development Plan Documents

13.  Section 17 of the PCPA 2004 (as amended) provides:

17. Local development documents

)

(6)

()

©)

The local planning authority’s local development
documents must (taken as a whole set out the
authority’s policies (however expressed) relating to
the development and use of the land in their area.

The authority must keep under review their local

development documents having regard to the results

of any review carried out under section 13...

Regulations under this section may prescribe —

(@) which descriptions of local development
documents are development plan documents;

(b) the form and content of the local development
documents;

(c) the time at which any step in the preparation
of such document must be taken.

A document is a local development document only

insofar asit or any part of it —



(a) is adopted by resolution of the local planning
authority as a local development document;
(b) isapproved by the Secretary of Sate...

14. Regulation 6 of the Local Development (England) Regulations 2004 (Sl 2004/2204)
as substituted by the Local Development (England) (Amendment) Regulations 2008
(Sl 2008/1371) (“the 2004 Regulations”) provides:

6. Local development documents
(1) The descriptions of document prescribed for the
purposes of section 17(7)(za) which are LDDs are —

(a) any document containing statements of -

(i) the development and use of land which the
local planning authority wish to encourage
during any specified period,;

(ii) objectives relating to design and access which
the local planning authority wish to
encourage during any specified period;

(iii) any environmental, social and economic
objectives which are relevant to the
attainment of the development and use of land
mentioned in paragraph (i);

(iv) the authority’s general policies in respect of
the matters referred to in paragraphs (i) to

(iii).

3 A document of the description in paragraph (1)(a) is
referred to in the following provisions of these Regulations
as acore strategy.

15.  Asitsnameimplies, the Core Strategy was alocal development plan document for the
purposes of Sections 15 and 17 of the PCPA and Regulation 6 of the 2004
Regulations. Pursuant to Section 20 of the PCPA 2004, the local planning authority
was required to submit every development plan document to the Second Defendant
for independent examination:

20. I ndependent Examination
() The local planning authority must submit every
development plan document to the Secretary of Sate for
independent examination.
(2  But the authority must not submit such a document
unless—

(@ they have complied with any relevant
requirements contained in regulations under
this Part, and

(b) they think the document is ready for
independent examination.
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©)

(6)

()

©)

The authority must also send to the Secretary of

Sate (in addition to the development plan

document) such other documents (or copies of

documents) and such information asis prescribed.

The examination must be carried out by a person

appointed by the Secretary of State.

The purpose of an independent examination is to

determine in respect of the development plan

document—

(@ whether it satisfies the requirements of
sections 19 and 24(1), regulations under
section 17(7) and any regulations under
section 36 relating to the preparation of
development plan documents,

(b) whether it is sound.

Any person who makes representations seeking to

change a development plan document must (if he so

requests) be given the opportunity to appear before
and be heard by the person carrying out the
examination.

The person appointed to carry out the examination

must—

(@) make recommendations;

(b) givereasonsfor the recommendations.

The local planning authority must publish the

recommendations and the reasons.

Theobligation to have regard to guidanceissued by the Second Defendant

16.

17.

Pursuant to Section 34 of the PCPA 2004, the local planning authority was required to
have regard to any guidance issued by the Secretary of State in the exercise of any
function conferred on it under or by virtue of Part 2 of the PCPA 2004. That
requirement applies equally to Inspectors conducting the independent review: see
Barratt Developments plc v The City of Wakefield Metropolitan District Council

[2010] EWCA Civ 897.

It is important to note that the requirement in Section 34 of the PCPA 2004 to have
regard to any guidance issued by the Secretary of State does not mean that the
guidance is binding on the local planning authority or the Inspector. As Carnwath LJ

stated in the Barratt Developments case at paragraph 11:

"I would emphasise that this guidance, useful though it may be,
is advisory only. Generally it appears to indicate the
Department's view of what is required to make the strategy
"sound", as required by the statute. Authorities and inspectors
must have regard to it, but it is not prescriptive. Ultimately it is
they, not the Department who are the judges of "soundness'.
Provided they reach a conclusion which is not "irrational"
(meaning "perverse"), their decision cannot be questioned in
the courts. The mere fact that they may not have followed the



policy guidance in every respect does not make the conclusion
unlawful."

The obligation to consider representations and the nature of the independent
examination

18. Regulations 28 and 31 of the 2004 Regulations provide:

28. Representationsrelating to a devel opment plan document
(1) Any person may make representations about a DPD which
a local planning authority propose to submit to the
Secretary of Sate.

31. Consideration of representations by appointed person

Before the person appointed to carry out the examination
complies with section 20(7) he must consider any
representations made in accordance with regulation 28(2).

19.  The independent examination of the Core Strategy by the Inspector is not a formal
planning inquiry. As recorded by Carnwath LJ in the Barratt Developments case at
paragraphs 5 and 7:

5. The Planning and Compulsory Purchase Act 2004, supplemented
by the Town and Country Planning  (Local
Devel opment)(England) Regulations 2004, provides the statutory
framework for the preparation of the Local Development
Framework (“LDF”), of which the Core Srategy forms part.
These documents form part of the “ development plan” for the
area, in accordance with which development applications must
be decided unless material considerations indicate otherwise (s
38(3)(6)).

7. It is to be noted that the procedure [for the adoption of the
Core Strategy] does not include a formal planning inquiry in
the traditional sense. Collins J described what | understand to
be the ordinary format for such an open hearing:

“..thisis not a traditional planning enquiry. Itis, as
its title suggests, an examination. Inspectors are
encouraged to make it relatively informal, and it can
be, and frequently is, | understand, carried out by
means of a discussion. Although formal evidence can
no doubt be given and tested if the Inspector decides
that that is essential for the purpose of reaching the
necessary result, that would be rare, and generally
speaking it is dealt with on the basis of written
documents being presented, and then discussion



between the interested parties and the Inspector
based upon those written documents.”

20. The Planning Inspectorate has issued its own guidance on the conduct of the
independent examination. This is set out in ‘Development Plan Document
Examination Procedural Advisory Notes (August 2009)’. In so far as is materid, it
provides as follows:

Introduction

It is very important for Local Planning Authorities (LPAS) to
appreciate the implications of the fact that the examination
process is concerned with the legal compliance and soundness
of the document as a whole. Consequently the focus at the
examination is no longer on individual objections as used to be
the case at local plan/UDP inquiries. This fundamentally
important difference means that local planning authorities no
long need to respond to each and every individual
representation. What authorities are required to do is to assess
the representations made at publication stage and to provide
the Inspectorate with a summary of the main issues at
submission.

It is also important to appreciate the significance of the
frontloaded process which should flush out opposing views and
options before the LPA prepares its final document for
publication.

5. TheHearing

Hearing sessions

5.1 The emphasis at the hearing sessions will be on informality with
the Inspector inquiring into and leading a debate on the issues
identified in advance. ...

5.2 The old-style local plan or UDP sessions where individuals
presented their cases one by one and the local authority responds is
not appropriate to the examination format. The emphasis is on the
soundness of the DPD not specifically on the representations made on
it. The formal presentation of the evidence followed by cross-
examination and re-examination will not be allowed other than in very
exceptional instances where the Inspector is convinced that a formal
approach is essential to adequately test the evidence. If you wish the
Inspector to consider having a formal session you must be prepared to
make a strong case for this...

21. Further, in the Planning Inspectorate’s ‘Local Development Frameworks: Examining
Development Plan Documents: Procedure Guidance August 2009 (Second Edition)’ it
suggested as follows:



Section 6: Report Writing
Key principles for Reporting

6.2 The Inspector will start on the premise that the report
should be as short as possible, whilst ensuring that it is clearly
reasoned to justify the conclusions. It is important to
remember that the Inspector will not seek to ‘improve’ the plan.
In many instances representations are made about matters that
do not go to the heart of the soundness of the plan. The
Inspector will not make recommendations about these matters
even if the Inspector feels that the representation is well
founded. The approach isthat it isthe LPA’s document and the
Inspector will only make changes that go to the issue of
soundness. In relation to each recommendation, Inspectors are
required to ask themselves where the plan would be unsound if
the recommendation was not made. If the answer to that
guestion is in the negative, the recommendation should not be
Set out.

6.3 Noting that we are not dealing with ‘inquiries into
objections’, reports will not summarise the cases of individual
parties, should avoid as far as possible direct references to
specific representations and should not describe discussions at
hearing sessions. The report will explain why the Inspector,
based on a consideration of all the evidence and his/her
professional expertise and judgment, has reached a particular
view on legal compliance and soundness.

22.  AsCarnwath LJ stated in the Barratt Developments case, at paragraph 32:

"The only other potentially relevant statutory requirements are
that the Strategy should be "sound", taking account of the
relevant policy guidance and that the inspector's
recommendations should be adequately reasoned. As | have
said, "soundness' was a matter to be judged by the Inspector
and the Council, and raises no issue of law, unless their
decision is shown to have been "irrational”, or they are shown
to have ignored the relevant guidance or other considerations
which were necessarily material in law. Reasons are adequate
if they are "intelligible" and enable the reader to understand
"why the matter was decided as it was and what conclusions
were reached on the "principal controversial issues' (see South
Bucks DC v Porter (No 2) [2004] UKL 33 para 36, per Lord
Brown). If the only failure is one of reasoning (a procedural
requirement), the applicant must show also that he was
substantially prejudiced by the failure.”

Green Belt Policy

23. As noted above, in the exercise of their functions, the First Defendant and the
Inspector were required to have regard to guidance issued by the Second Defendant



and national policy. In relation to Green Belts the relevant guidance and policy for
present purposes was contained in ‘Planning Policy Guidance 2: Green Belts
(“PPG2"). Thiswasin force both at the time the 1999 Local Plan was adopted and at
the time that the Core Strategy was adopted. This provides, amongst other things as
follows:

I ntentions of policy

1.4 The fundamental aim of Green Belt policy is to prevent
urban sprawl by keeping land permanently open; the most
important attribute of Green Belts is their openness. Green
Belts can shape patterns of urban development at sub-regional
and regional scale, and help to ensure that development occurs
in locations allocated in development plans. They help protect
the countryside, be it in agricultural, forestry or other use.
They can assist in moving towards more sustainable patterns of
urban devel opment (see paragraph 2.10).

Purposes of including land in Green Belts
1.5 Therearefive purposes of including land in Green Belts:
o to check the unrestricted sprawl of large built-up areas;

e to prevent neighbouring towns from merging into one
another;

e to assist in safeguarding the countryside from
encroachment;

e to preserve the setting and special character of historic
towns; and

e {0 assist in urban regeneration, by encouraging the
recycling of derelict and other urban land.

2. Designation of Green Belts

2.1 The essential characteristic of Green Belts is their
permanence. Their protection must be maintained as far as
can be seen ahead.

Regional guidance and development plans

2.2 Green Belts are established through development plans.
Structure plans provide the strategic policy context for
planning at local level. The general extent of Green Belts has
been fixed through the approval of structure plans.
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2.4 Many detailed Green Belt boundaries have been set in
local plans and in old development plans, but in some areas
detailed boundaries have not yet been defined. Up-to-date
approved boundaries are essential, to provide certainty as to
where Green Belt policies do and do not apply and to enable
the proper consideration of future development options. The
mandatory requirement for district-wide plans, introduced by
the Planning and Compensation Act 1991, will ensure that the
definition of detailed boundariesis completed.

Defining boundaries

2.6 Once the general extent of a Green Belt has been
approved it should be altered only in exceptional
circumstances. |f such alteration is proposed the Secretary of
Sate will wish to be satisfied that the authority has considered
opportunities for development within the urban areas contained
by and beyond the Green Belt. Smilarly, detailed Green Belt
boundaries defined in adopted local plans of earlier approved
development plans should be altered only exceptionally.
Detailed boundaries should not be altered or development
allowed merely because the land has become derélict.

2.7 Where existing local plans are being revised and updated,
existing Green Belt boundaries should not be changed unless
alterations to the structure plan have been approved, or other
exceptional circumstances exist, which necessitate such
revision.

The Claimant relies on paragraphs 2.6 and 2.7 of PPG2 in particular in support of his
contention that the Green Belt boundary was erroneously extended to include the rear
garden at Fourellsin the 1999 Local Plan.

In Copas & Another v The Royal London Borough of Windsor and Maidenhead
[2001] EWCA Civ 180, Simon Brown LJ (as he then was), with whose judgment the
Master of the Rolls and Longmore LJ agreed, considered paragraph 2.7 of PPG2 and
concluded asfollows:

1. The Test of Necessity

20. | can deal with this argument very briefly. Certainly the
test is a very stringent one. The terms of paragraph 2.7 are
plain: unless there are approved alterations to the Structure
Plan (and here there are not) there must be other exceptional
circumstances which necessitate revision of an existing Green
Belt boundary. And this, indeed, reflects what Purchas LJ said
in Carpets of Worth Limited v Wire Forest DC [1991] 2 PLR
84, 94.




“ Asit directly prejudices land owners in the otherwise
proper development of their land, an extension to the
Green Belt should not be brought into effect until it
can be justified directly by those purposes for which
the Green Belt is designed. There must, therefore, be
an inhibition in extending the Green Belt so as to
avoid  sterilising  unnecessarily  neighbouring
land.. just as much as reduction in the boundaries of
the Green Belt, which would prejudice the purposes of
the Green Belt, must also be made only in exceptional
circumstances. On this basis | think that the general
concept of the advice in the circulars is that once a
Green Belt has been established and approved as a
result of all the normal statutory processes it must
require exceptional circumstances rather than the
general planning concepts to justify an alteration.
Whichever way the boundary is altered there must be
serious prejudice one way or the other to the parties
involved.”

21. To my mind, however, there is no reason to doubt that
the Inspector had these considerations well in mind in deciding
the present case. Mr Village fixed principally upon the
sentence in paragraph 2.43 of the Report:

“It is necessary to go further, however, if the 1991
decision is to qualify as an exceptional circumstance
which dictates that the Green Belt boundary should be
revised.”

22. That sentence, he submits, postulates that exceptional
circumstances of themselves will dictate a revision so that the
Inspector never came to address the separate question of
necessity.

23. | would reject this argument. Paragraph 2.7 of the
Guidance should be regarded as expressing a single composite
test: circumstances are not for this purpose exceptional unless
they do necessitate a revision to the boundary. That necessity
is the touchstone by which to determine whether the
circumstances are exceptional or not. No point would be
served by adopting a two stage approach to the test...

Challenges by a “ person aggrieved”

26.

27.

As with previous planning legislation, the PCPA 2004 (as amended) sets short time
limits within which any challenge to a relevant planning decision must be made and
limits the grounds on which any challenge can be made.

In the case of a development plan document and a local development plan, section
113 PCPA 2004 (as amended) provides that a “person aggrieved” may apply within
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six weeks to the High Court on the grounds that the relevant document is either “not
within the appropriate power” or “a procedural requirement has not been complied
with”, causing “substantial prejudice” to the interests of the Claimant. The Court’s
powers are discretionary. If the Court is satisfied that the grounds are made out, it
may quash the relevant document, in whole or in part, or remit it to the person or body
responsible for its preparation or approval.

It is settled law that the statutory grounds of challenge encompass the conventional
judicial review grounds of illegality, irrationality and procedural impropriety: see, for
example, Barratt Developments at paragraph 14.

PLANNING STATUSOF THE LAND AT FOURELLS

29.

30.

31.

32.

33.

34.

The detailed boundary of the Green Belt in South Buckinghamshire was first defined
in the Local Plan for South Buckinghamshire, which was adopted in 1989 (*the 1989
Local Plan”). This was an “adopted local plan” for the purposes of paragraph 2.6 of
PPG2.

The South Bucks Local Plan 1989 showed the land to the front and the rear of
Fourells, but not the land immediately to the East, as being in the built up area and
therefore excluded from the Green Belt. In other words, the detailed Green Belt
boundary in the 1989 Local Plan was drawn so that the whole of the domestic
curtilage of Fourells was excluded from the Green Belt. This meant that, although the
Paddock forming part of the land at Fourells was part of the Green Belt, the rear
garden was not. As a result the house and gardens surrounding Fourells were not
subject to policies restricting development in the Green Belt in the 1989 Local Plan.

PPG 2 setting out the nationa policy in relation to Green Belt boundaries was
published in January 1995.

In April 1995 (after the publication of PPG2) the First Defendant began consultation
on a replacement South Bucks Loca Plan, which was ultimately adopted in March
1999 (“the 1999 Local Plan”).

The First Defendant proposed in the April 1995 Consultation Draft Replacement
version of the 1999 Local Plan that the detailed Green Belt boundary should be
changed at Fourells so that the rear garden should be included within the Green Belt.
The Claimant has stated in the present proceedings that he is unaware of any
document being produced by the First Defendant at that time to identify, in
accordance with paragraph 2.6 of PPG2, the exceptional circumstances which
necessitated this change to the detailed Green Belt boundary aready established by
the 1989 Local Plan. No such evidence was produced in response by the First
Defendant.

For the First Defendant, Mr Gillespie, the Principal Planner in the Planning Policy
Team at the First Defendant, asserts in his witness statement at paragraph 9 that the
minor change made to the Green Belt boundary at Fourells was made to ensure that
the boundary was clearly defined and defensible. Mr. Gillespie states that the rear
wall of the original house at Fourells was a clearly definable and is a defensible
boundary. This is disputed by the Claimant, who aso points to the fact that Mr.
Gillespie did not join the First Defendant until 2008. It is also to be noted that the
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36.

37.

38.

39.

explanation given by Mr. Gillespie is somewhat different to the explanation given by
the First Defendant to Mr. Dominic Grieve QC, MP in a letter dated 17 December
2008 in which Mr. Beckford, the Head of Sustainable Development of the First
Defendant, stated:

“In preparing the [1999 Local Plan] the Council gave detailed
consideration to ensure that land which it considered fulfilled a
Green Belt function, was indeed covered by Green Belt
designation. In some cases this meant a change from the
boundaries shown in the Local Plan for South Bucks. All of the
land to the east, including Thorney House, was included in the
Green Belt. None of it was excluded. The Council’s view was
clearly that whilst the dwelling itself could not be said to fulfill
a Green Belt function, the rear garden was considered to fulfill
such a function, and thus should form part of the Green Belt.”

In June 1996 the First Defendant proposed in the Deposit Draft Replacement version
of the 1999 Local Plan that the detailed Green Belt boundary should be further
changed so as to include the whole of the curtilage of Fourells within the Green Belt
(i.e. including all of the curtilage land to the front, rear and sides of the property).
Subsequently, in October 1998 the Council considered that this further change was an
error and proposed in the Further Proposed Modifications to remove it. That
modification still meant that the Green Belt boundary would be extended to include
the rear garden of Fourells.

The then owner of Fourells made no objections to the proposed amendments to the
Green Belt boundary. No objections were submitted by the Government Office for
the South East, the County Council or SERPLAN in relation to the amendments to the
boundary of the Green Belt proposed at Fourells or anywhere else. Mr Gillespie
points out at paragraph 15 of his witness statement those official bodies would
normally raise objections where it was felt that a local planning authority's emerging
Plan was in conflict with national planning policy guidance including PPG 2. [4/244]

An Inspector examined the plan proposals, produced a report in September 1997 and
made no changes to the amendments.

Further Modifications were made to the Local Plan which was published on 30
October 1998. The Further Modification in respect of the Green Belt boundary at
Fourells was taken forward without further change and accordingly the house and
front garden of Fourells are not in the Green Belt but the rear garden and other land is
shown in the Green Belt on the Adopted Local Plan Proposals Map.

The Claimant in his second witness statement at paragraph 26 says that he completed
the purchase of Fourells on 27 November 1998 but was unaware of the proposals to
change the Green Belt boundary. The evidence is clear that, at the time of the
purchase of Fourells, the Deposit Plan would have erroneously shown the entirety of
the land at Fourells as being within the Green Belt. This appears to have resulted in
the Clamant bringing legal proceedings against his solicitors as he sets out in
paragraph 31 and the eventual court proceedings were settled, with a cash payment
being made to the Claimant by his former solicitors.
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41.

42.

At no stage did the Claimant make a challenge to the Local Plan. The Claimant
maintains that he could not have done so even if he was aware of the inclusion of the
rear garden in the Green Belt.

The adopted version of the 1999 Local Plan was produced in March 1999 and it
showed the Green Belt boundary to be that which had been first shown in the
Consultation Draft version of the 1999 Local Plan, with the detailed Green Belt
boundary drawn so as to include the rear garden of Fourells within the Green Belt.
This was a change from the Green Belt boundary of the 1989 Local Plan.

Policy GB1 of the 1999 Local Plan provided:

“The area in which Green Belt policies will be applied is
defined on the Proposals Map...”

The Proposals Map of the 1999 Local Plan showed the Green Belt boundary at
Fourells so that the rear garden was included within the Green Belt. There was no
relevant legal challenge to the adoption of the Local Plan.

Core Strategy

44,

45,

46.

47.

48.

49.

The First Defendant then developed its Core Strategy. This was ultimately adopted
by a resolution of the full Council on 22 February 2011. In simple terms, the Core
Strategy sets out the First Defendant’s planning policy for area for which it is
responsible at arelatively high level.

The process of developing and adopting the Core Strategy was started by the First
Defendant when it issued its Issues and Options paper which was considered for
public consultation from 16 January-27 February 2006.

The Claimant responded in relation to the land at Fourells Paddock. He made further
responses to the Preferred Options Document for public consultation in September
2006. He argued that the Council should consider releasing Green Belt land within
settlements where the land is surrounded by properties. For reasons that | do not need
to set out, he contended that Richings Park should be a major candidate for such
further development.

On 25 September 2007 the Second Defendant made a direction under Schedule 8 to
the PCPA 2004, saving Policy GB1 of the 1999 Local Plan (i.e. the part which set out
the Green Belt boundary) as part of the development plan until it was replaced by a
policy in a DPD which expressly replaced Policy GB1.

In June 2008 the Claimant put forward Fourells (i.e. including the rear garden) and
Fourells Paddock as a future housing site even though the land was in the Green Belt
and suggested its release.

In March 2010 the First Defendant published the Proposed Submission version of the
Core Strategy. The Strategic Objectives of the Proposed Submission version stated:

“No amendments required to the Green Belt boundary in the
period to 2031 (see Spatial Strategy).”
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The Spatial Strategy of the Proposed Submission version stated:

“There are no proposals to amend the Green Belt boundary
within South Bucks...”

The explanation of the Spatial Strategy as set out in the Proposed Submission version
was:

“More specificaly, the Spatial Strategy aims to contribute to
the achievement of the following national policy objectives:

Maintain the broad extent of the Green Belt (PPG2: Green
Belts) - with no amendments to the Green Belt boundary
planned in South Bucks in the period to 2031.

At the same time the First Defendant also published the Proposals Map as proposed to
be changed by the Proposed Submission version of the Core Strategy. There were no
changes proposed to the Green Belt boundary at Fourells. Whilst the extent of the
Green Belt was also maintained elsewhere, the Proposals Map did put forward
changes within the Green Belt so as to identify three Major Developed Sites in the
Green Belt where devel opment was expected to take place.

Under cover of a letter dated 9 May 2010 the Claimant submitted his completed
Publication Stage Representation Form in which he proposed Fourells Paddock as a
housing site. He did not specifically mention the rear garden in the Form. In the
covering letter, however, the Claimant set out his submission, repeated in the present
proceedings, that the adoption of the 1999 Loca Plan was unlawful because the Green
Belt boundary had been altered to include the rear garden of Fourells despite the
absence of any exceptional circumstances. As such, the Claimant contended that the
adoption of the Core Strategy which was premised on maintaining the same Green
Belt boundary was unsound and was not compliant with the requirements of PPG2.
The Claimant concluded by saying:

| have further evidence which | will present at the oral
examination stage of the Core Strategy to show that the council
did not comply with PPG2 and these errors need to be
corrected.

| kindly request the Inspector to redefine the Green Belt
boundaries and remove the curtilage of the dwelling from the
Green Belt.

The Claimant’ s objections were accurately summarized by the First Defendant in the

Core Representation Summary which was submitted to the Inspector.

The Core Strategy was submitted to an Inspector for examination on 21 July 2010.
The examination hearings were held between 10 and 18 November 2010. The
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Claimant attended the hearings. As requested by the Claimant, the Inspector made site
visits to, amongst other properties, Fourells on 12 November 2010. At paragraph 12
of hisfirst Witness Statement the Claimant states as follows:

The Inspector made a site visit to Fourells which took place on
12 November 2010. At the site visit (attended by Mr Motuel on
behalf of the First Defendant as well as by the Inspector and
me), the Inspector asked me where the Green Belt boundary
was. | pointed to the location where the 1989 Green Belt
boundary originally was, which had been between the rear of
the southernmost outbuilding and the present wooden fence
(which had been installed in 2009 and was not directly on the
line of the 1989 Green Belt boundary). The Inspector then
suggested that | needed to do some research at the First
Defendant’s offices, but | indicated | had already done so and
could not find any additional information that was in the public
domain.

The Claimant also sent specific questions to the First Defendant and the Inspector on
17 November 2010, asking what exceptional circumstances existed which justified the
inclusion of the rear garden of Fourells in the Green Belt in the 1999 Local Plan
“when the inspectors report had already concluded that there were no exceptional
circumstances to amend the green belt” (the latter being a reference to the 1997
Inspector’s report). That email was included as a Core Document. The Claimant
went on to say that:

If the Council acknowledge the error, we can avoid
unnecessarily further arguments at the hearing and let the
inspector provide recommendations on a clearly definable
boundary and include all the dwelling on the South East of Old
Sade Lane and Richings Way into the settlement of Richings
Park. This would bring the boundary in line with the South
West [sic —it should read “ East” ] of Old Salde [sic] Lane and
Richings Way/North Park."

In other words, the Claimant was proposing more extensive inroads in to the Green
Belt than simply redrawing the boundary to exclude the rear garden of Fourells.

The First Defendant’ s response was, in effect, smply that it complied with al of the
statutory steps leading to the adoption of the 1999 Loca Plan and no legal challenge
was made to the adopted Plan. The First Defendant went on to conclude:

The Council has already clearly demonstrated that it can meet
its housing requirements without recourse to the release of land
form [sic] the Green Belt. There are no exceptional
circumstances warranting the consideration of Green Belt
release.

At the hearing session itself, the following exchange took place between the relevant
Officer of the First Defendant (Mr lan Motuel), the Claimant, and the Inspector:
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Mr Motuel:  “Mr Hundal had not objected and did not take
any legal action.”

Mr Hundal: “What were the exceptional circumstances to
change the Green Belt on just my site and not

others?”

Mr Motudl:  “It has been some 20 years and we don’t have
any document to say why.”

I nspector: “| can’'t change what has happened in the past.”

The Claimant relies on the Inspector’s comment in that passage as evidencing the fact
that she had already accepted the First Defendant’s position that there could not be a
challenge to the Green Belt boundaries in the 1999 Loca Plan on the basis that the
boundaries in that Plan had been drawn up as aresult of an error of law.

The Inspector’s report is dated 31 January 2011. The Non-Technical Summary at the
front of the report summarises the conclusions reached:

This report concludes that the South Bucks Core Srategy
Development Plan Document provides an appropriate basis for
the planning of the District over the next 15 years. The Council
has sufficient evidence to support the strategy and can show
that it has a reasonable chance of being delivered.

A limited number of changes are needed to meet legal and
statutory requirements...All of the changes recommended in
this report are based on proposals put forward by the Council
in response to points raised and suggestions discussed during
public examination. The changes do not alter the thrust of the
Council’s overall strategy.

In the Introduction to the Report (at paragraphs 1 and 2), the Inspector correctly
identified that her role was to consider whether the Core Strategy was “compliant in
legal terms and whether it is sound...[i.e] justified, effective and consistent with
national policy” and that her starting point for the examination was the assumption
that the First Defendant had submitted what it considered to be a sound plan. At
paragraph 8 of the Report, the Inspector stated:

Taking account of all the representations, written evidence and
the discussions that took place at the examination hearing |
have identified seven main issues upon which the soundness of
the plan depends.

The first Issue identified by the Inspector was “Does the Council’s overall strategy
have a firmbasis?”. Itishelpful to record the Inspector’s findings in paragraphs 9, 10
and (part of) 11 of the Report in relation to that issue because, in my judgment, they
evidence the fact that the Inspector was adopting the correct approach to her task,
namely to assess the soundness of the First Defendant’s plan, not to adjudicate on
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individual objections per se or see if there was a different plan which she preferred.
The relevant paragraphs read as follows:

9. The cascade of relationships between the five themes
identified in the South Bucks Sustainable Community
Srategy (2009) (CD7/01) and the Council’s overall
vision for the District, its strategic objectives and how
they inform policy, critical success factors, related
performance indicators and targets, is particularly
clearly set out in the plan. The vision is thus carried
through to delivery in an exemplary manner.

10. The overall housing strategy of the plan is to
accommodate growth within existing settlements, whilst
avoiding harm to townscape character and without
releasing Green Belt land. There is a clear audit trail
which shows how alternative strategies were developed
and tested, with a variety of spatial distributions of
growth including those which would involve the release of
some Green Belt land. Sustainability appraisal and
effective engagement with stakeholders and the
community took place at all main stages of the process.

11. ...Theoverall strategy is sound.

The Inspector considered, under Issue 2, whether the Core Strategy made “justified
and effective provision for housing in terms of the overall number of dwellings, their
distribution and the provision of particular types of dwellings including affordable
housing”. She concluded that it did. At paragraph 18, she concluded:

18. The evidence base is robust, subject to the
recommendations above, and no contingency sites, within
or outside the Green Belt, are required to make the
strategy more deliverable or more flexible.

That included the affordable housing target which she concluded, in paragraph 29 of
the Report, was “challenging” but “realistic and justified” such that “the plan is sound
in that regard”.

Issue 7 was framed in the following way: “Other development sites — does CP17
accord with PPG2? Are sites put forward by representors essentia to the delivery and
flexibility of the CS as contingency or aternative locations for growth?’. In
paragraph 45 of the Report, the Inspector answered that issue in the following way:

45. | concluded under Issues 1 and 2 that the overall strategy
of accommodating housing growth within existing
settlements without removing land from the Green Belt is
sound, and that there is robust evidence that at least the
lower CS housing target can be delivered in the plan
period. There is therefore no need for a comprehensive
review of Green Belt boundaries at this time, nor any
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need to look further for other housing land in the Green
Belt to ensure the flexibility or deliverability of the CS, or
the protection of existing townscape. A number of sitesin
the Green Belt were put before the examination, the
individual site-specific and other merits of which | have
considered carefully. However, for the above reasons,
contingency or alternative development sites are not
needed to make the plan sound, and none of the benefits
put forward by promoters would override that
consideration.

Finally, in paragraph 47 of the Report, in relation to the question of whether the Core
Strategy complied with all of the legal requirements, the Inspector concluded that “the
Core Strategy meets them all”. She specifically addressed compliance with National
Policy, stating that the “ Core Strategy complies with national policy except where
indicated and changes are recommended.” No change was recommended in relation
to the Green Belt boundary at Fourells.

As noted above, the First Defendant adopted the Core Strategy incorporating the
changes recommended by the Inspector, on 22 February 2011. The Core Strategy as
adopted continues to state that that the Green Belt boundary is to remain unchanged
until 2031 and the Proposals Map continues to include the rear garden of Fourells
within the Green Belt.

THE COMPETING SUBMISSIONS

The Claimant’s Submissions

66.

67.

The main ground of challenge is the first ground. Under that ground the Claimant
contends that the Inspector appointed by the Second Defendant to carry out the
independent examination erred in law in that to the extent that she considered, as she
was required to do by Regulation 31 of the Local Development (England) Regulations
2004, the representations made by the Claimant that the Core Strategy was
“unsound”, she failed to have regard to the full planning history of the Green Belt
boundary at Fourells on account of her mistaken belief that she could not change the
Green Belt boundary by reason of events that took place before the adoption of the
1999 Loca Plan.

The Claimant contends that:

67.1 The Inspector was obliged to “consider” the representations made by the
Claimant before making her recommendations as to whether or not the Core
Strategy was “sound” in accordance with Regulation 31 of the Local
Development (England) Regulations 2004,

67.2 Proper consideration of the Claimant’s representations required the Inspector to
have regard to any material considerations referred to in those representations;

67.3 To determine whether the Core Strategy was “sound” the Inspector had to
consider whether it was consistent with national policy;
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67.4 The planning history of the Clamant’'s land at Fourells was a material
consideration;

67.5 The question of whether there were exceptional circumstances which
necessitated a change to the Green Belt boundary was a matter of planning
judgment for the Inspector, provided that in making that judgment she had
regard to the relevant material considerations identified in the material before
her.

During oral argument, with the assistance of very clear submissions by both Counsel,
it became clear that the Claimant’'s case could be distilled into the following
submissions.

First that the First Defendant and the Inspector were required to ensure that the Core
Strategy complied with National Policy. The Claimant contends that, since the Core
Strategy proceeded on the basis that the Green Belt boundary would be as set out in
the 1999 Loca Plan, the First Defendant and the Inspector were required to determine
(at least when the issue was raised by the Claimant) whether that boundary was
determined in accordance with National Policy when the Local Plan was adopted.
The Claimant submits that they failed to address themselves to that question and, as
such, their respective decisions should be quashed and/or the only conclusion to
which they could have come was that the Green Belt boundary in the 1999 Local Plan
had not been determined in accordance with national policy in so far as it was
extended to include the rear garden at Fourells with the result that the Core Strategy
could not be held to be “sound” and must be quashed.

In the aternative, the Claimant contended that the fact of the error (as he
characterised it) which resulted in the improper inclusion of the rear garden of
Fourells within the Green Belt boundary in the 1999 Local Plan was itself an
exceptiona circumstance which necessitated a change to the boundary in accordance
with PPG2. As such, the Green Belt Boundary should, on the Claimant’s case, have
been redrawn in the Core Strategy to revert back to origina Green Belt boundary
defined in 1989.

Further, the Claimant submitted that the Inspector’s Report contained no reference to
the Claimant’ s representation and that it was impossible to see from the Report aone
what the Inspector’s reasoning was in relation to it. The Claimant contended that the
only reasoning of the Inspector which related to changes to the Green Belt was at
paragraph 45 of the Report. In that paragraph, the Claimant submitted, the Inspector
did not consider or refer to the need for the Core Strategy to be consistent with
national policy in PPG2 and made no reference to whether, leaving aside issues
relating to housing growth requirements, there were any other factors which
constituted exceptional circumstances which necessitated changing the detailed
boundaries of the Green Belt. The Claimant emphasised that the Claimant’s
representations concerning the Green Belt boundary in so far as it related to the rear
garden at Fourells (as opposed to the Fourells Paddock) had not related to any need
for boundary changes to accommodate housing growth.

In addition, according to the Claimant, neither the First Defendant in its response nor
the Inspector in her comments at the hearing session, engaged with the Claimant’s
representation and submissions on their merits. The Claimant submitted that the First
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Defendant wrongly sought to side-step the Claimant’s point that the 1999 change had
not been justified in terms of PPG2 by stating that the 1999 Local Plan had not been
subject to legal chalenge. However, it is axiomatic that the “adopted local plan”
which establishes a detailed Green Belt boundary will be a plan which has been
validly adopted (otherwise it would not be an “adopted local plan”). Thus, the mere
fact that the existing boundary is contained within alegally valid local plan provides
no basis for contending that exceptional circumstances may not exist which
necessitate it being changed. The advice in PPG2 is to be applied to valid local plan
boundaries. It is then necessary for al the circumstances in relation to that boundary
to be examined to see if they amount to exceptional circumstances which necessitate
it being changed.

Further, as | have indicated above, the Claimant relied on the Inspector’s remarks at
the hearing session that “I can’'t change what has happened in the past” as showing
that the Inspector considered that she had no power to change the outcome of the
earlier actions of the First Defendant in 1999 when it altered the detailed Green Belt
boundary. According to the Claimant, the Inspector’s remark was intended as an
explanation to the Claimant as to what the Inspector saw as the limit of her powers:
i.e. she was (wrongly) accepting the First Defendant’s proposition that she could not
go behind the 1999 Local Plan because it had not been challenged at the time.

In so doing, the Claimant submitted that the Inspector erred in law in that she failed to
have regard to a material consideration, namely whether the evidence provided by the
Claimant as to the absence of any exceptional circumstances in 1999 was sufficient
evidence to constitute exceptional circumstances necessitating a change to the 1999
Green Belt boundary to restore it to its original 1989 alignment. The full planning
history of the Green Belt boundary at Fourells was a material consideration in any
assessment of whether that boundary should be changed. Had the Inspector
appreciated that she was entitled to consider the full planning history of the Green
Belt boundary at Fourells, there is a real possibility that she may have reached a
different conclusion on the Claimant’ s representation. Had she done so, she could not
then have found that the Core Strategy was “sound” as being consistent with national
policy in PPG2 without requiring the boundary at Fourells to be changed to restore it
to the 1989 boundary.

Under the second ground, the Claimant sought to challenge the decision of the First
Defendant to adopt the Core Strategy. The Claimant submitted that the First
Defendant was not obliged to adopt the Core Strategy and, in particular, was not
obliged to perpetuate any error of law by the Inspector in making those
recommendations. The First Defendant could see, from a perusal of the Inspector’s
report, that the Inspector had not addressed in terms the Claimant’s representation.
The First Defendant was present at the examination hearing session and was aware of
the approach that the Inspector had indicated that she was taking to matters taking
place before the adoption of the 1999 Local Plan. In essence this was the approach
that had been promoted by the First Defendant. For the reasons set out above, the
approach of disregarding the full planning history of Fourells, and excluding matters
before the adoption of the 1999 Loca Plan, when considering whether there were
exceptional circumstances which necessitated a change to the Green Belt boundary
was erroneous in law and the First Defendant should not have accepted
recommendations from the Inspector made on a flawed basis.
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Finally, the Claimant contended that he had been substantialy preudiced by the
errors of the Inspector and of the First Defendant. Had his objection been properly
considered on its merits there is a rea possibility that the Inspector would have
accepted that the boundary in the 1999 Loca Plan could not be justified by reference
to the advice in PPG2 and that she would have considered that the Core Strategy’s
failure to address this deficiency was an issue which meant that the Core Strategy was
not consistent with national policy and so was not sound.

TheFirst Defendant’s Submissions

77.

78.

79.

80.

81.

The First Defendant contended that the failure to exclude the rear garden at Fourells
from the Green Belt somehow rendered the Core Strategy unsound.

The First Defendant argued that the Claimant was asking the wrong forensic question.
Contrary to the submissions of the Claimant, it was not a question of what happened
in the past as being an exceptional circumstance to remove the land from the Green
Belt. The First Defendant contended that, even if (which it disputed) there were no
proper grounds justifying the extension of the Green Belt boundary to include the rear
garden of Fourells at the time of the 1999 Loca Plan, that could not give rise to a
challenge to the Core Strategy. The 1999 Local Plan had not been challenged at the
time and as such, Policy GB1 of the 1999 Local Plan remained a valid, saved policy.
Any error on the adoption of that Plan of the type aleged by the Claimant was not
relevant to the development of the Core Strategy or the Inspector’s review of that
document. It was not their function to consider whether there had been historic errors
of law in the formulation of the policies and adopted plans on which the Core Strategy
was based. This was because the Core Strategy was, in simple terms, a forward
looking document, planning for the future based on the position asit currently existed.

In the alternative, the First Defendant contended that the mere existence of an historic
error of law or arguable error of law in the adoption of the 1999 Local Plan could not
of itself require a change in the Green Belt. This is because, in accordance with
paragraph 2.7 of PPG2, in order to qualify as “exceptional circumstances’ justifying a
change to the Green Belt boundary, the circumstances had to “necessitate” the change.
The First Defendant submitted both that in principle the alleged error of law relied on
by the Claimant did not, of itself, necessitate a change to the Green Belt boundary and
that the Claimant had not at any stage contended that it would. (The latter point was
answered by the Claimant in oral argument by submitting that the error of law of itself
necessitated the redefinition of the boundary in order to bring it back into line with
National Policy as set out in PPG2.)

The First Defendant accepted that if there were grounds which required a change to
the Green Belt boundary (e.g. in order to provide sufficient housing to meet the
projected needs of the District), then the existence of a historic error leading to the
erroneous adoption of an extended Green Belt boundary may be a relevant
consideration in determining where boundary should now be changed in order to
accommodate the particular problem. It would, however, be unlikely to be a
conclusive factor.

In any event, the First Defendant submitted that there were good grounds for the
inclusion of the rear garden of Fourellsin the 1999 Local Plan. Although this appears
to be an assessment made many years after the event, the First Defendant pointed to
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the evidence of Mr. Gillespie which suggested that the boundary was redrawn in order
to make it consistent with an identifiable feature — i.e. a minor change to promote
certainty.

The First Defendant submitted that, as evidenced by (amongst other things) paragraph
45 of the Report, the Inspector had addressed herself to the correct question and had
considered, globally, whether there is any need to review the Green Belt boundariesin
order to provide further development sites to ensure the deliverability of the Core
Strategy. In doing so, she confirmed that she had carefully considered the merits of
specific sites put before her which must necessarily involve the Claimant's
submission.

In relation to the second ground, the First Defendant contended that the Inspector's
report properly addresses the Claimant's representation and the Claimant had failed to
demonstrate any substantial prejudice. Further the Claimant had failed to show any
irrationality on the part of the First Defendant in adopting the Core Strategy.
Accordingly, the second ground must also fail.

DECISION

84.
85.

86.

87.

In my judgment, the present appeal must fail.

The 1999 Loca Plan was adopted without any challenge to its validity. In the
absence of any successful challenge to its validity, it is and was valid and lawful. The
First Defendant is and was entitled to proceed on that basis. That is aso consistent
with it being a common feature of legislation governing planning that challenges to
any relevant planning decision must be made swiftly (as in the case of the six week
time limit allowed within which an appeal must ordinarily be brought). That is an
essential feature of the regulatory scheme so that, within reason, there is as much
certainty as possible in relation to the limits on land use and development that apply
to different areas.

The purpose of the development of the Core Strategy is not to consider or rectify
historic errors of law. The purpose of the Core Strategy, in simple terms, is to enable
the First Defendant to set out its policy for the development and use of the land within
its area over a given period. In other words, it is a prospective document, setting out
the overall strategy to be adopted in relation to the future devel opment and use of land
and the future policies that will be pursued by the First Defendant, consistent with its
obligations to review matters which might be expected to affect the development of
its area and to develop a local development scheme. That is evident from, amongst
other things, Sections 13, 15 and 17 of the PCPA 2004 (as amended) and Regulation 6
of the 2004 Regulations as set out above.

Similarly, it is not the function of the Inspector to substitute his or her decision as to
the policy that ought to be adopted for that of the Local Planning Authority or to
correct historic errors of law in adopted plans. As is clear from Section 20 of the
PCPA, and asis accurately recorded in the Introduction to the Planning I nspectorate’s
Development Plan Document Examination Procedural Advisory Notes (August
2009), the function of the Inspector is to examine the legal compliance of the Local
Planning Authority’s policy as a whole. In other words, if the prospective policy set
out in the relevant Development Plan Document meets the statutory criteria under
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section 20 of the PCPA 2004, that is the end of the matter. It is not the function of the
Inspector to adjudicate on individual objections. The Inspector has to take account of
such objections, but only in so far as they are relevant to the questions posed by
Section 20 of the PCPA 2004. As| have set out below, in my judgment, the Inspector
in the present case approached her task in a proper and lawful manner.

It follows from the above, that | reject the Claimant’s first submission that the Core
Strategy should not have been approved by the Inspector or the First Defendant
because it was premised on the 1999 Local Plan which, in turn, had included the rear
garden of Fourells in the Green Belt as a result of what the Claimant contended had
been the erroneous application of PPG2. In the absence of any successful challenge
to the adoption of the 1999 Local Plan, everyone, including the First Defendant, was
entitled to proceed on the basis that the 1999 Local Plan had been lawfully adopted.
PPG2 was then relevant only to the extent that questions arose as to whether or not
there should be changes to the Green Belt boundary as established in the 1999 L ocal
Plan. Any such gquestion would have to be answered having proper regard to,
amongst other things, the policy set out in paragraphs 2.6 and 2.7 of PPG2.

Further, as set out in paragraph 23 of the Judgment of Simon Brown LJ in Copas,
circumstances are only exceptional for the purposes of paragraph 2.7 of PPG2 if they
necessitate a revision to the boundary — “that necessity is the touchstone by which to
determine whether the circumstances are exceptional or not”. | do not accept that an
historic error of law in the making of one of the underlying documents constitutes
such an exceptional circumstance. The error (if it existed) could have been corrected
(subject to the discretion of the Court) in alegal challenge at the time that the relevant
decision was made. In the absence of a challenge, the Plan is lawful and there is no
need per seto changeit.

Further, 1 do not accept the Claimant’s submission that the mere presence of an error
which resulted from the failure in the past to follow national policy “necessitates’ a
change to the Green Belt boundary for the purposes of paragraph 2.7 of PPG2. That
paragraph is contemplating a relevant planning consideration for a change. The
overriding policy of PPG2 is that the Green Belt boundaries should remain fixed once
they have been validly determined. It isonly if a relevant circumstance occurs that
reguires a change in the future for planning purposes that the circumstance will be an
exceptional circumstance. An obvious example would be if, in the present case, the
First Defendant had determined that it could not meet the projected housing
requirements for its area up to 2031 without using Green Belt land. In that case, for
the purposes of the Core Strategy, the exceptional circumstance may have been made
out (assuming no other practical alternatives). At that point, a subsidiary question
may arise as to which land that was currently within the Green Belt should now be
freed for development. In making that latter decision, | accept that the fact that land
had recently and erroneously been included within the Green Belt when the local plan
was developed might be a relevant consideration in deciding where the boundary had
changed but it would be highly unlikely to be the only or the dominant factor.

It follows that, in my judgment, the Claimant fails on his alterative case that the
existence of an alleged historic error meant that there was, at the time of the
Inspector’s Report and the adoption of the Core Strategy by the First Defendant, an
exceptiona circumstance which necessitated a change in the boundary of the Green
Belt to exclude the rear garden at Fourells.
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It also follows that there is no basis on which to challenge either the Inspector’s
Report or the decision of the First Defendant to adopt the Core Strategy. In my
judgment the Inspector properly directed herself to the relevant issues and there is no
discernible error of law in her approach.

The correct position is as follows. The First Defendant properly applied PPG2 in
developing its proposed Core Strategy. It developed a policy which sought to avoid
changing any of the boundaries of the Green Belt as established in the 1999 Local
Plan. It succeeded in doing so. That complied with the requirements of paragraph 2.7
of PPG2.

The Inspector addressed the correct question, namely whether the Core Strategy
proposed by the First Defendant met the requirements of Section 20 of the PCPA
2004. As part of that process she concluded (as she was entitled to do) that the First
Defendant was correct that it's policy and objectives as set out in the Core Strategy
could be met without releasing land from the Green Belt. That policy was compliant
with the relevant legal requirements and complied with national policy including
PPG2. Those conclusions were largely addressed under Issues 1 and 2 of the Report.

Given the conclusions that she had reached, it was inevitable that she would conclude
that there was no need for a comprehensive review of Green Belt boundaries or to
look for other housing land in the Green Belt. It also follows given my conclusions
above that, in my judgment, the Inspector was correct to conclude that the Core
Strategy complies with the relevant national policy for present purposes (i.e. PPG2).

| also do not accept the Claimant’s submission either that the Inspector closed her
mind to the Claimant’s representations or failed properly to address the same in her
Report. The fact of the site visit and the inclusion of the Claimant’ s representationsin
the documents before the Inspector show that they were being actively considered by
the Inspector. Indeed, her comments to the Claimant on the need to do further
research as to the line of the old boundary of the Green Belt show that she was
actively considering the Claimant’s representations. Further, | do not accept that the
Inspector’s comment at the hearing that “ 1 can't change what has happened in the
past” meant that the Inspector had dismissed the Claimant’s representations without
proper consideration. In therelatively informal setting of the examination, it seems to
me that the Inspector was saying no more than she had no role or power to open up
the 1999 Local Plan and reviseit. That was correct.

Further, as set out in Barratt Developments, the Inspector did not have to address
every representation that had been made to her. She only had to identify which
representations were relevant to the task of examining the Core Strategy for
compliance with the Section 20 criteria. In my judgment the Inspector approached
that task in an entirely proper manner. She identified the key issues and addressed
them. The report was relatively short but contains sufficient detail for her reasoning
on the key issues to be understood with clarity.

Finally, it also follows from the above that there is no ground on which the decision
of the First Defendant to adopt the Core Strategy can be challenged.

For all those reasons | dismiss this appeal.



100. | indicated at the close of the ora submissions that | would be prepared to deal with
any submissions on costs or other matters on paper if the parties agree to that
approach. Obviously if either party does not agree to those matters being dealt with
on paper, the matter will be listed for afurther, short, oral hearing.
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AA Environmental Limited
Units 4-8
Cholswell Court

e Shippon
Abingdon

S— Oxon OX13 6HX
T: 01235 536042 F: 01235 523849

E: info@aae-lip.com W: www.aae-llp.com

Environmental Consultants

5 January 2016 Our ref: 163024/ARB

Mr T Rumble

Woolf Bond Planning
The Mitfords
Basingstoke Road
Three Mile Cross
Reading

RG7 1AT

Dear Mr Rumble
LAND ADJACENT TO COTHILL FEN, WOOTTON

Further to your consultation on the above site, | have reviewed the available information and can confirm that the
land adjacent to the site, Cothill Fen, is designated as a Site of Special Scientific Interest (SSSI) and Special Area
for Conservation (SAC) and encompasses Cothill National Nature Reserve (NNR).

The SSSI comprises six units, with approximately 65% of the total area being assessed as ‘Favourable’ condition
and the remaining 35% as 'Unfavourable - Recovering’. Cothill Fen SSSI is primarily designated for its nationally
rare habitat types, comprising calcareous fen and moss-rich mire, with open water, scrub and carr, calcareous
grassland and areas of broadleaved, mixed and yew woodland also present. It is known to support rich floristic
and invertebrate communities, with several nationally scarce mosses and liverworts recorded on site, as well as
nationally rare flies, damselflies and the scarlet tiger moth (Calliomorpha dominula). A copy of the SSSI
designation and plan is attached to this letter.

Although it is fully acknowledged that Cothill Fen is of National importance and should be safeguarded from any
adverse impact, a proportion of its eastern boundary is already bounded by residential development and new
development, sensitively designed, along with a range of measures to avoid, reduce and compensate for any
impact could be implemented to ensure there is no adverse impact on the site with an opportunity to provide
compensatory measures to safeguard and enhance the site in the long-term. For reference, | have provided
below a range of generic measures that have been successfully implemented on other development schemes:

Buffer Zones - the scheme could include an appropriate buffer zone between residential plots and Cothill Fen
SSSI. This could comprise boundary planting, public open space or a combination of both, to protect the SSSI
from any increased fooffall, litter or leaching of garden fertilisers/waste from residential properties. Where
appropriate, the provision of rough grassland with wildflowers would provide additional habitat for the
invertebrates present within the SSSI, as well as foraging habitat for a variety of common species.

Boundary Vegetation - the retention and strengthening of the existing boundary vegetation would provide
screening between the proposed development site and the SSSI, therefore protecting it from any increased noise
or light levels as a result of development. Once established the boundary vegetation would also provide suitable
nesting and foraging habitat for a variety of species of birds, including Nightingale (Luscinia megarhynchos),
which have been recorded within the SSSI. In addition, a sensitive lighting scheme would help to reduce any
increased light pollution.

Sensitive Drainage Scheme - a careful drainage design would maintain the current hydrological regime both on-
site and within the SSSI. The drainage and land management scheme should take into account the sensitivity of
the floristic communities within the SSSI and the potential effects of pollutants on these communities, with
standard best practice controls applied.
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Site Management — an Ecological Management Plan could be produced with a management company set up to
ensure that the controls and enhancement measures are fully implemented.

Public Access - no additional points of access should be provided onto the SSSI. This will ensure that any
increase in footfall on the adjacent site is kept to a minimum. Additional signs detailing the importance of
controlling dogs for the survival of the sensitive habitats within the SSSI could also be provided.

It is my professional opinion that a sensitively designed housing scheme, incorporating a range of mitigation and
enhancement measures, could be permitted next to Cothill Fen. There is an opportunity to maintain this
important site at a favourable conservation status and potentially improving its value in the long-term by ongoing
sensitive management, in agreement with the Council and Natural England. Any development would have to
comply with Government guidance as detailed in the National Planning Policy Framework (NPPF), which states
that when determining planning applications, local planning authorities should aim to conserve and enhance
biodiversity and only;

if significant harm resulting from a development cannot be avoided (through locating on an alternative site with
less harmful impacts), adequately mitigated, or, as a last resort, compensated for, then planning permission
should be refused’

In addition, a number of new housing schemes have been constructed next to designated sites. A recent
example is Land west of Redfields Lane, Hampshire (APP/N1730/A/14/2228404), where planning was granted at
appeal (June 2015) for the construction of 300 residential units and associated retail and office space and
infrastructure for a site which is adjacent to a SSSI, a Local Nature Reserve (LNR) and a number of Sites of
Importance for Nature Conservation (SINC) through the provision of appropriate mitigation.

| therefore believe that the Local Planning Authority has been premature in assessing the site as unsuitable for
housing development solely due to its proximity to Cothill Fen given potential mitigation options.

| trust the above is of interest but please let me know if you need any further supporting information.

Yours sincerely

Alan Beaumont
MSc. BSc. (Hons) MCIEEM

Encls.




COUNTY: OXFORDSHIRE SITE NAME: COTHILL FEN

Status: Siteof Specid Scientific Interest (SSSI) notified under Section 28 of the Wildlife and Countryside Act
1981

Part of thissteisaNational Nature Reserve under Section 19 of the Nationa Parks and Accessto the
Countryside Act 1949

Local Planning Authorities: Oxfordshire County Council, Vae of White Horse District Council

National Grid Reference: SU456993 - SP468013

Ordnance Survey Sheet 1:50,000: 164 1:10,000: SU49NE, SP40SE

Date Notified (Under 1949 Act): 1950 (Cothill Fen & Date of Last Revision: 1977 (Cothill ...)
Parsonage Moor)

Date Notified (Under 1981 Act): Cothill Fen & Parsonage Moor 1986  Date of Last Revision: 1993
Lashford Lane Fen 1985; revised 1988

Area;: 43.55ha 107.6 acres

Other information: Part of the Ste was formerly notified astwo sites. Cothill Fen and Parsonage Moor/ Lashford
Lane Fen and encompasses two BBONT nature reserves.

Description and Reasons for Notification

Coathill Fen supports outstanding examples of nationaly rare calcareous fen and moss-rich mire communities together with
associated wetland habitats. It is one of anumber of nationaly important sites where the vegetation of the area over the
past ten millennia can be interpreted from peat samples. Cothill Fen exhibits succession from open water to fen, scrub
and carr, together with an adjacent area of ancient woodland. Plant distribution varies in conjunction with differencesin
water table, canopy cover, pest depth, soils and historical factors such as pegt cutting and attempts at drainage. Over 330
vascular plants have been recorded, including species which are uncommon in southern England, together with many
uncommon invertebrates.

The site occupies small asymmetrica valleys in which waterlogged areas fed by springs are interspersed with drier ground.
Calcareous water from the springs drains into the Sandford Brook which is a southerly-flowing tributary of the River Ock
cut into the Lower Calcareous Grits of the Jurassic ‘Corallian’. Peat and marl overly the grits, the peat reaching a
maximum depth of 4.3 metresin Morland's Meadow where the peat soils belong to the EImton 1 series. Elsewhere are
found ca careous humic gleys of the Halford series and free-draining Fyfield brown earths. The pollen record contained
within the peat provides information on Flandrian vegetation history. It isanationally important locality as part of a
network of sites which provide detailed evidence of vegetation changes in southern England during this period. An
extensive system of ditches which traverse the site probably date from the mid-18th century when pest cutting took place.

The rich fen habitats include a semi-floating blunt-flowered rush Juncus subnodulosus-black bog-rush Schoenus
nigricans mire community which isanationaly rare vegetation type mainly found in East Anglia and North Wales. The
fen floraincludes many species which are restricted in their distribution in central southern England including grass-of-
Parnassus Parnassia palustris, round-leaved sundew Drosera rotundifolia and greater bladderwort Utricularia
wulgaris. Narrow-leaved marsh orchid Dactylorhiza traunsteineri and fen pond weed Potamogeton coloratus are not
normaly found outside East Anglia. Other fen species include bogbean Menyanthes trifoliata, parsley water dropwort
Oenanthe lachenalii, marsh pennywort Hydrocotyle vulgaris, and the bottle sedge C. rostrata. A second nationally
rare fen habitat is the purple moor-grass Molina caerulea-meadow thistle Cirsium dissectum fen meadow, mainly
restricted to East Angliaand parts of the West Country and Waes. Plants within this habitat at Cothill include the common
butterwort Pinguicula vulgaris, marsh helleborine Epipactus palustris, and the tawny sedge Carex hostiana. Dense



stands of common reed Phragmites australis, hemp agrimony Eupatorium cannabinum fen occursin places.

OVER/

This tall herbaceous habitat contains plants such as meadowsweet Filipendula ulmaria, greater tussock sedge Carex
paniculata, and yellow loosestrife Lysmachia vulgaris. The fen communities, in particular, support arich assemblage
of mosses and liverworts, often growing amongst encrustations of tufa. Those recorded include the nationally scarce
Campylium elodes as well as the regionally uncommon C. stellatum, Cephalozia media, Drepanoclados revolvens,
Mnium pseudopunctatum, M. seligeri and Philonotis calcarea, Cratoneuron commutatum, Sphagnum palustre and
S. plumulosum.

On parts of the fen edge a drier, calcareous grassland dominated by tor grass Brachypodium pinnatum can be found.
Other plants found here include dyer's greenweed Genista tinctoria, tormentil Potentilla erecta, quaking-grass Briza
media and devil's-bit scabious Succisa pratensis.

The northern part of the siteincludes three areas of grazed, unimproved calcareous grassland, of a type characteristic of
limestone banksin thisregion. It is dominated by upright brome Bromus erectus and supports a moderately rich flora
including quaking-grass Briza media, fairy flax Linum catharticum, dark mullein Verbascum nigrum, cowslip Primula
veris and glaucous sedge Carex flacca.

The woodland types vary in conjunction with the hydrologica regime. Most widespread on the permanently waterlogged
peat is a base-rich spring-line alder-greater tussock sedge Carex paniculata woodland community with a canopy
dominated by tall coppiced alder and ash, and occasional standards of aspen and crack willow, dogwood, spindle, red
currant, guelder rose and wayfaring tree. The ground florais rich and reflects the transition from fen to woodland. It
contains five species of sedge including thin-spiked wood sedge C. strigosa, a species indicative of along continuity of
woodland. The herbs present include moschatel Adoxa moschatellina, common spotted-orchid Dactylorhiza fuchsii,
ydlow pimpernd Lysmachia nemorum, lady-fern Athyrium felix-femina, brooklime Veronica beccabunga and the alien
colonist Indian basam Impatiens glandulifera. Asthe ground rises away from the stream, the woodland composition
merges in a valley alderwood containing more ash and aspen with occasiona pedunculate oak. In the shrub layer
hawthorn, hazel and privet are widespread, whilst the ground flora includes meadowsweet, bluebell Hyacynthoides non-
scripta and dog's mercury Mercurialis perennis. At the south-west end of the site there is dry woodland of mature ash
coppice, sycamore and silver birch. The under-storey includes hazel coppice with localy frequent spindle, privet, holly and,
in places, the uncommon spurge laurel Daphne laureola.

The mosaic of habitats supports a rich invertebrate fauna. Over 25 of these are listed in the Red Data Book of
Invertebrates and include 12 fliesthat are found in very few other placesin Britain. Of these two soldier flies Odontomyia
angulata and Sratiomys chamaeleon, and the tachinid fly Gymnosoma globosum are the most uncommon.
Invertebrates found at Cothill which are regarded as nationdly rare or notable because of their scarcity include over 100
flies. Other invertebratesin this category include the nationally rare snail Vertigo moulinsiana which islargely confined
to fens, the damselflies Coenagrion pulchellum and Ceriagrion tenellum, and the scarlet tiger moth Calliomorpha
dominula which has been the subject of along term study of population dynamics and genetics at this site.

The specidly protected great crested newt as well as common frog, common toad and grass snake are associated with
the wetlands and surrounding land. A wide range of typica bird species are found in the reed beds, woodland and scrub,
those in the latter habitat including nightingale.
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